COUNCIL COPY

PUBLIC SAFETY COMMITTEE

11-0636R

RESOLUTION AUTHORIZING THE CITY TO ENTER INTO AN
AGREEMENT WITH LEXIPOL, LLC FOR POLICE TRAINING,
DEVELOPMENT OF A POLICY MANUAL AND OTHER TRAINING
SERVICES FOR A TERM OF THREE YEARS WITH AN ANNUAL
AVERAGE COST OF $15,683 AND A TOTAL COST NOT TO EXCEED
$47,050. ‘

CITY PROPOSAL:
RESOLVED, that the proper city officials are hereby authorized to enter

into an agreement, substantially in the form of that on file in the office of the

city clerk as Public Document No. , with Lexipol, LLC for

a three-year subscription to the Lexipol Knowledge Management System, which will
provide the Duluth police department with access to policy manuals, daily on-line
training bulletins, on-line training and testing of officers and updates, payment
to be made from Fund 110-160-1640-2232-5441 (General, Police, Police Special

Accounts, Auction Proceeds, Other Services and Charges).

Approved: Approved for presentation to council:
A S‘_/Q M j——\
Department Director Chief Administrative icer
Apprpoved as to form: Approved:
/ﬂz%orney ég;/ - Auditor
DPD/ATTY T¥L:dma 11/21/2011

STATEMENT OF PURPOSE: This resolution authorizes an agreement between the City:
of Duluth and Lexipol, LLC, a Delaware limited liability corporatiocn. Under the
terms of the agreement, Lexipol will provide the Duluth police department access
to software tools and automatic updates for our policy manual related to case law
changes and policy best practices. Currently a training sergeant manages the



process of updating the policy manual at a cost of about $25,000 per year (based
on their time). The fee will be paid utilizing forfeited funds. The
subscription will include on-line training and testing of officers and daily
training bulletins. The City will pay $15,683 per year, on average, for a three-
year subscription to these services.



II.

I1I.

2011-2013 AGREEMENT
TERMS AND CONDITIONS FOR USE OF SUBSCRIPTION MATERIAL
CITY OF DULUTH AND LEXIPOL LLC

This Agreement is made by and between the City of Duluth, a municipal
corporation under the laws of the State of Minnesota (hereinafter "City of
Duluth”), and Lexipol, LLC, a Delaware Limited Liability Company (hereinafter
“Lexipol™). In consideration of the mutual covenants and conditions hereinafter
contained, City of Duluth and Lexipol agree as follows:

ACCEPTANCE OF TERMS

The services that Lexipol provides to City of Duluth are subject to the following
Terms and Conditions of Use. These Terms and Conditions are valid through the
subscription period of one year. Lexipol reserves the right to update/change the
Terms and Conditions of Use on the renewal date of the subscription agreement
period whereas those updates/changes on the Terms and Conditions of Use will
be valid for the new subscription period. This document represents the most
current version of the Terms and Conditions of Use. Any changes or updates to
these Terms and Conditions will be provided to City of Duluth in writing and will
only be effective upon the City of Duluth’s written acceptance of such changes.

DESCRIPTION OF SERVICES

Through Lexipol's Website, Lexipol provides City of Duluth with access to the
Lexipol Knowledge Management System. Lexipol provides numerous
subscriptions to this system, each with varying services depending on the level of
subscription. The City of Duluth is subscribing to the services indicated on the
data page included as the last page of this agreement. Those services are
further described and defined in the brochure entitled “Lexipol Overview for
Duluth Police Department” attached hereto and incorporated by reference as
Exhibit A to this Subscription Agreement. These services include, but are not
limited to, Hard Copy Manual, Policy Manual Subscription, Daily Training Bulletins
(DTB), and National Daily Training Bulletins.

MEMBER ACCOUNT, PASSWORD, AND SECURITY

If any of the Services provided to the City of Duluth by this Website requires City
of Duluth to open an account, City of Duluth will complete the registration
process by providing Lexipol with current, complete, and accurate information as
prompted by the applicable registration form. City of Duluth will also be able to
change the user name and password on the account after initial login. City of
Duluth is entirely responsible for maintaining the confidentiality of City of
Duluth’s password and account. City of Duluth is entirely responsible for any and
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IV.

VL

all activities that occur under City of Duluth’s account. City of Duluth agrees to
notify Lexipol immediately of any unauthorized use of City of Duluth’s account or
any breach of security. Notwithstanding the forgoing, Lexipol agrees that City of
Duluth will not be responsible for any breach of security caused by any non-City
employee.

NOTICES

Any notice to be given to the parties shall be sent to Lexipol at the address
above or if to the City of Duluth to the contact person registered as the
authorized signer.

PAYMENT TERMS

City of Duluth agrees to pay Lexipol for all services purchased using City of
Duluth’s user name and password as follows:

Annual Fee/Update Daily Training
YEAR Fee Bulletin Fee Total
1 $12,150 waived $12,150
2 $4,950 $12,500 $17,450
3 $4,950 $12,500 $17,450

All services are payable in full within forty-five (45) days from subscription start
date. Any amounts past sixty (60) days from due date shall accrue interest at
one (1%) percent per month for past due accounts. Invoices are sent thirty (30)
days previous to the subscription start date and anniversary date thereafter. All
payments are applied to the oldest balance.

Invoices are payable from Fund 110-160-1640-2232-5441 (General, Police, Police
Special Accounts, Auction Proceeds, Other Services & Charges).

PRIVACY POLICY

Lexipol shall keep all information City of Duluth provides confidential and private
unless required to provide information in accordance with an order from a court
of competent jurisdiction. In the event Lexipol is required to provide information
in accordance with an order from a court of competent jurisdiction, Lexipol will
provide the City with notice of such requirement and an opportunity to review to
determine whether the information should or should not be disclosed and seek
the necessary protective order or other appropriate relief. Because security is
important to Lexipol and our users, Lexipol will always make reasonable efforts
to ensure the security of Lexipol’s systems. Lexipol employs security systems to
protect the information Lexipol receives from City of Duluth’s users. The Lexipol
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VIIIL.

IX.

Policy Website uses Secure Socket Layer (SSL) Protocol for browsers that support
128-bit encryption (such as Microsoft Internet Explorer 5 and greater). SSL
encrypts information as it travels between the customer and Lexipol.

APPLICATION OF LAW AND JURISDICTION

City of Duluth agrees that any claims, action, or proceeding arising out of these
Terms and Conditions of Use, or City of Duluth’s use of the Website, shall be
governed by and construed in accordance with the laws of the State of
Minnesota applicable to contracts to be wholly performed therein, and any action
based on or alleging a breach of this Agreement must be brought in a state or
federal court in Minnesota. This Agreement shall be governed and interpreted
pursuant to the laws of the State of Minnesota, United States of America,
notwithstanding any principles of conflicts of law.

INDEMNIFICATION

City of Duluth understands that Lexipol and its agents, employees and
representatives have developed policy guidelines and content in a good faith
effort to comply with all applicable statutes, case law and industry standards in
effect at the time such policies were approved and adopted by the City of
Duluth. City of Duluth acknowledges that Lexipol shall not be responsible for
updating these policies to adhere to subsequent changes in law or other
conditions and those changes and updates will only be provided by Lexipol as a
part of an annual subscription.

COPYRIGHT

City of Duluth expressly acknowledges and agrees that each and every policy
provided by Lexipol, its agents, employees, and representatives including, but
not limited to, all updates, revisions to the entire Policy Manual and Daily
Training Bulletins purchased from Lexipol were expressly created for City of
Duluth’s exclusive use. City of Duluth and Lexipol agree that all policy, update,
revision or Daily Training Bulletins originally provided by Lexipol to City of Duluth
are protected under copyright agreements and may not be sold. Nothing in this
statement is intended to prohibit or restrict City of Duluth from access and
reproduction for City functions and providing any policies contained within the
Policy Manual pursuant to and authorized by a request under the Public Records
Act or Minnesota law, pursuant to Court order or any other lawful process.
Notwithstanding the foregoing, Lexipol agrees that subject to the restrictions in
this Section IX, the City of Duluth will own all rights in and to the Final Policy
Manual.



XI.

XIL.

XIII.

DISCLAIMER AND WARRANTIES

The service and all information is provided “as is” without warranties, express or
implied, or representations of any kind whatsoever. There shall be no warranties
of merchantability, fitness for a particular use, non-infringement of proprietary
rights, enjoyment of the information or service, system integration, or accuracy
of the information. To the fullest extent permitted by law, Lexipol disclaims any
warranties for the security, reliability, timeliness, and performance of the
information and the service. The entire risk as to satisfactory quality,
performance and effort is with City of Duluth.

Some jurisdictions do not allow the disclaimer of implied warranties. In such
jurisdictions, the foregoing disclaimers may not apply to City of Duluth insofar as
they relate to implied warranties. In those jurisdictions, Lexipol shall use its best
efforts, including industry standards of care, to ensure satisfactory quality,
performance and accuracy.

NON-WAIVER AND SEVERABILITY

Either party’s failure to exercise any right or provision of this Agreement shall not
constitute a waiver of such right or provision. If a court of competent jurisdiction
holds any provision of this Agreement to be invalid, the parties nevertheless
agree that the court should endeavor to give effect to the parties’ intentions as
reflected in the provision, and agree that the other provisions of this Agreement
remain in full force and effect.

POLICY ADOPTION

The City of Duluth hereby agrees that any and all policies developed and
provided by Lexipol LLC and its agents, employees and representatives have
been individually reviewed, customized and adopted for the exclusive use of the
City of Duluth. It is further acknowledged and agreed that Lexipol LLC and its
agents, employees and representatives shall not be considered “policy makers” in
any legal or other sense.

TERM AND TERMINATION

The term of this Agreement shall commence on January 1, 2012 and shall
continue for a period of three (3) years (the “Term” or “Subscription Period”).

This Agreement may be terminated at the annual anniversary date of each year

of the Subscription Period by written notice to the other party at least 30 days
preceding the then current Subscription Period.
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XVI.

XVIL.

XVIII.

At the end of the Term the parties may extend the term of this Agreement for an
additional two (2) year term, subject to the parties’” mutual agreement on the
Fees for the Services on substantially the same terms as set forth herein other
than fees.

STANDARD OF PERFORMANCE

Lexipol agrees that all services to be provided to City of Duluth pursuant to this
Agreement shall be in accordance with the generally accepted standards of the
profession for provision of services of this type.

MODIFICATIONS

No change, amendment, or modification of any provisions of this Agreement
shall be valid unless set forth in a written instrument signed by authorized
representatives of both parties.

RIGHT TO REVIEW

This contract is subject to public disclosure laws and is subject to review by any
Federal or State auditor. City of Duluth or its designee shall have the right to
review and monitor the financial and service components of this program by
whatever means are deemed expedient by City of Duluth. Such review may
occur with or without notice, and may include, but is not limited to, inspection of
all records or other materials which the City of Duluth deems pertinent to the
Agreement and its performance, and any and all communications with or
evaluation by service recipients under this Agreement. Lexipol shall preserve
and maintain all financial records and records relating to the performance of
work under this Agreement for six (6) years after termination, and shall make
the records available by such review.

REGULATIONS AND REQUIREMENT

This Agreement shall be subject to all laws, rules, and regulations of the United
States of America, and State of Minnesota, and the City of Duluth, and to any
other provisions set forth herein or in the attached exhibits.

ASSIGNMENT AND SUBCONTRACTING
No portion of this Agreement may be assigned or subcontracted by Lexipol to

any other individual, firm, or entity without the express and prior written
approval of the City of Duluth.



XIX.

INDEPENDENT CONTRACTOR

It is agreed that nothing herein contained is intended or shall be construed in
any manner as creating or establishing a relationship of co-partners between the
parties hereto or of constituting any party as an agent, representative or
employee of the other for any purpose or in any manner whatsoever. Neither
the Parties nor their officers or employees thereof shall be considered an
employee of the other party, and any and all claims that may or might arise
under the Workers’ Compensation Act of the State of Minnesota on behalf of
either party and their employees while so engaged and any and all claims
whatsoever on behalf of either party arising out of employment or alleged
employment, including without limitation, claims of discrimination against either
party, its officers, agents, contractors or employees shall in no way be the
responsibility of the other party. Neither the parties nor their officers, agents,
contractors or employees shall be entitled to any compensation or rights or
benefits of any hospital care, sick leave and vacation pay, Workers'’
Compensation, Unemployment Insurance, disability pay or severance pay from
the other party.

ENTIRE AGREEMENT

It is understood and agreed that the entire agreement of the parties is contained
herein and that this Agreement supersedes all oral agreements and negotiations
between the parties relating to the subject matter hereof. Any amendment to
this Agreement shall be in writing and shall be executed by the same parties who
executed the original agreement or their successors in office.

SIGNATURES APPEAR ON THE FOLLOWING PAGE



IN WITNESS WHEREOF, the parties have hereunto set their hands the day
and date first above shown.

CITY OF DULUTH, a Minnesota LEXIPOL LLC, a Delaware Limited Liability
municipal corporation Company
By: By:
Its Mayor Its:
Attest:
By:
City Clerk
Date Attested:

Countersigned:

City Auditor

Approved as to form:

City Attorney



Exhibit A

Lexipol

Predictable is Preventable’

Lexipol Overview
for
Duluth Police Department

Karen Keyser, Client Services Representative
Lexipol
November 2011
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The Founders

Gordon Graham
President

Bruce Praet
Founder

Dan Merkle
Chairman and CEO

Lexipol

© 2011 Lexipol, LLC Predictable is Preventable



Current Live States
Content in Development

Lexipol

© 2011 Lexipol, LLC Predictable is Preventable’



© 2011 Lexipol, LLC
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Published 12+ years
More than 1,100 agencies * 65,000+ officers total

1 — 2,500 sworn officer sized agencies

Municipal PDs, Sheriff’s offices, Campus Police, State,
and Tribal

Custody, Fire, Dispatch, EMS in 2012

Never had an agency lose in court based on faulty
policy provided by Lexipol

Lexipol
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Case Law Statutes And
Regulations

Best Practices ~ Agency

Customization e

Lexipol

© 2011 Lexipol, LLC Predictable is Preventable’
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Customizable Content

Color Coded Draft

Best
Practices
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While the use of a firaarm is expressly considerad deadly force, other force might also be considered deadly forea if the deputy reasonably anticipates and
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crcumstances:

a, Adeputy may use deadly force to protect himself/herself or others from what he/she reasanably belisve would be an imminent threat of death or
seriows bodily injury,
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* Accreditation feature assists with mapping
policies to accreditation standards

* Reports can be exported to Excel

» Cross-reference guide available for CALEA and
some state accreditation standards

Lexipol
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3506 FIREARMS REQUIREMENTS

$12.1 PURPOSE AND 5COPE

440.3 FIELD INTERVIEWS

100.3 CONSTITUTIONAL REQUIREMENTS
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2 322,1 PURPOSE AND SCOPE
2 440.4 PAT-DOWN SEARCHES
2 510.5 VEHICLE SEARCHES
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26 322.2 REASONABLE EXPECTATION OF PRIVACY
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28 322.3 SPECIFIC SITUATIONS
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3223.3 EXIGENT CIRCUMSTANCES
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R 3224 CONSENT
El 902.3 PAT DOWN SEARCHES
35 344,11 REPORT PREPARATION
35.9009.2 RECEIPT OF PRISONERS
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38 420.3 DEPARTMENT PROCEDURE
39 420.2 STATUTGRY REQUIREMENTS
40 420.3.1 FIELD CITATIONS

420.1 PURPOSE AND SCOPE

3/21/2011 CALEA: 1.1.4
3/21/2011 CALEA:1.2.1
5/6/2011 CALEA1 1.2.1,1.2,5 Modified
3/21/2011 CALEAI 1.2.1, 16.3.1
3/21/2011 CALEA: 1.2.2
3/21/2011{CALEA: 2.2.2 ;
3/21/2011 CALEA: 1.2.3
3/21/2011 CALEA:1.2.3
3/21/2011 CALEA: 1.2.3, 7270, 42.2.10
3/21/2011 CALEA: 1.2.4
3/21/2011 CALEA: 1.24
3/21/2011 CALEA:1.2.4
3/21/2011 CALEA: 1.2.4
3/21/2011 CALEA: 1.2.4
3/21/2011 CALEA: 1.2.4
3/21/2011 CALEA: 1.2.4
3/21/2011 CALEA: 1.2.4
3/21/2011 CALEA: 124
3/21/2011 CALEA: 1.24
3/21/2011 CALEA: 1,24
3/21/2011 CALEA:1.2.4
3/21/2011 CALEA; 1.2.4
3/21/2011 CALEA: 1.2.4, 70.1.1
3/21/2011 CALEA: 1.2.5,82.2.1
3/21/2011 CALEA: 1.2.5,83.2.3, 82.1.2, 72.5.5, 72.5.2, 72.5.1, 71.1.1, 70.1.6
3/21/2011 CALEA: 1.2.6
3/21/2011 CALEA: 1.2.6
3/21/2011 CALEA: 1.2.6
3/21/2011 CALEA: 1.2.6

3/21/2011 CALEA: 1.2.6

© 2011 Lexipol, LLC

Lexipol

Predictable is Preventable
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and case law, Lexipol’s Annual Update service
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e Updates twice a year
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CA June 2009 Release Notes
Page 3 of 27

MONEIED SUBSEC TION

The Shouting Policy subsection 304.1.1 (c}1 has boon rewritten to clarify that deadly force is an
option against any animal that poses a threat to human safeby.

30411 ()1

[Irthcers/Deputies]  are ”m::ae:HmQ fo use deadly uoﬂom agamnst  an anmmal #n
23:378,:29 wheaere SEtes S} the = = {
:_3& xiiif..dam ,..a“u_% a_u_u..n,\:_.o to _ucmm an ._._u_._.._sa.# :.:..mra to
srzhuman safety and alternative methods o
:ﬁ::a__\.. :.T 2:3;_ v 110 :rw:C._LU"{ ;43__.;_._.. or would likely o ineellootive, offtoon:;:

MOMFIFD SECTIONS

The following sections are madifiad to remove the tarm “lesser force™ which could bhe interpreted
to wter a torce contmuum. Alse adds restnctive languags agamnst mtenhonally targeting vital
areas when not reasonatily justified. ,

308.2 BATON/ASPE GUIDELINES [BEST PRACTICE]

Vhe Datonf/ASE i anthonzed tor use when, based upon the crocumstances parcaved by
the [officer/deputy], assarauch foree rensonably appears justified and necessary forea
would not reasonably appsar to result in the sate control ot the suspect.

The nwed b immediglely incapacilale e subjoct musl be weinhwd sgainst e sk of
causing serious injury. The head. neck. throat, spine, heart, Kidneys and aroin_ should not
brer deddesliogually Barggedod oxooptl whon the Toffiocor/depmaiy] ronsonably boliowes  the
suspect may cause serious bodily injury or death to the [officer/deputy] or others.

308.2 TEAR GAS GUIDELINES [BEST PRACTICE]

The use of tear gas far croved controlfdispersal or anainst bammicaded suspacts shall be
based on the crcumstances. | e Watch Commander], Incident Commander or Cnisis
Response Unit Commander may authorize the delivery and use of tear gas, evaluating
all condilions knowt al the lime and QC?::_:__:G Laast &r: furce 1easunalbly Gppears
justified and necessary to resudit in the safe
cordroal of tho suspoct{s) Whaon ﬁ.dv:nbm d«_:v 33.:9::2 .m,_D:_; b alortad or summoned
to the scene to control any fires and to assist i providing medical aid or gas evacuation
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Manual Acceptance

| hereby acknowledge | have been provided acces: to the Policy Manual and | understand it is my responsibiity to review and become
familiar with the manual and to comply with all provisicns of the manual, | further acknowladge that _: have any question: ar da nat
understand any porticn of the manual | will seek clarification from my supervisar,

| Agreed (Wed Hov 2¢ 14:25:23 PST 2018}

Larcal

Lexipol
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Azusa Police Department

Paolicy Manual

Use of Force

300.1 PURPOSE AND SCOPE

This policy recognizes that the use of force by law enforcement requires constant
evaluation. Even at its lowest level, the use of force is a serious respaonsibility. The purpose
of this policy is to provide officers of this department with guidelines on the reasonable use
of force. While there is no way to specify the exact amount or type of reasonable farce 1o
be applied in any situation, each officer is expected to use these guidelines to make such
decisions in a professional, impartial and reasonable manner.

300.1.1 PHILOSOPHY

The use of force by law enforcement personnel is a matter of critical concern both to the
public and to the law enforcement community. Officers are involved on a daily basis in
numerous and varied human encounters and when warranted, may use force in carrying
out their duties.

Officers must have an understanding of, and true appreciation for, the limitations of their
authority. This is especially true with respect to officers overcoming resistance while
engaged in the performance of their duties.

The Department recognizes and respects the value of all human life and dignity without
prejudice to anyone. It is also understood that vesting officers with the authority to use
reasonable force and protect the public welfare requires a careful balancing of all human
interests.

Lexipol
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Azusa Police Department
Policy Manual
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"ItS ofteh more qifficylt to gefend an
agency that has a policy they don't
follow than to defend ah agehcy
without a policy.”
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2 year post-implementation (Oregon)

* Two years post Lexipol implementation, Lexipol users have
69% fewer litigated claims compared to pre-Lexipol
— Claims that have litigated have, on average, $7k paid out instead
of $20k pre-Lexipol
* Lexipol agencies have yet to incur a personnel and

employment claim while non-Lexipol agencies have had 4
for over $328k
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Lexipol Risk Management Analysis
Summary of Key Lexipol Findings

The trend below represents incurred costs and litigation
claims for pre- and post Lexipol implementation:

Incurred Costs Liigstron Clatms
51T ALY

35

3

284

70
Humber of Clasmz
: 154

* Data oourtesy of City Cotnty Insuranee Services - Oregon
Full analysis available upon request. Please contact Lexipol.
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