PUBLIC WORKS & UTILITIES COMMITTEE

13-0356R

RESOLUTION AUTHORIZING CONSTRUCTION AND ASSESSMENT
AGREEMENT WITH BLUESTONE COMMONS , LLC FOR THE
INSTALLATION AND ASSESSMENT OF THE COST OF INTERSECTION
IMPROVEMENTS AT WOODLAND AVENUE AND SUMMIT STREET.

CITY PROPOSAL:
RESOLVED, that the proper city officials are hereby authorized to enter

into an agreement, substantially in the form of that on file in the office of the

city clerk as Public Document No. with Bluestone Commcons, LLC

pursuant to which the city will reimburse Bluestone Commons, LLC for the cost of
intersection and signalization improvements to be constructed by them at the
intersection of Woodland Avenue and Summit Street in an amount of not to exceed
$400,000, payable from Fund 0410, Department 038, Object 5530 {(Special Assessment
Fund, Special Assessment Contracts, Improvements Other than Buildings) and assess

the cost thereof against the benefitted property as defined therein.

Approved: Approved for presentation to council:
// AW.’// D“-t/Q M’& (- = \

Dep tment rector Chief Administrati&\/Offic?r

Apprgveyl as to form Approved:

Aftorney Auditor

PWU/PRCH/ATTY REA:db 06/20/2013

STATEMENT OF PURPOSE: This resclution authorizes an agreement with Bluestone
Commons, LLC pursuant to which Bluestone will construct intersection
improvements, including installation of a new traffic signal at the intersection



of Summit Street, the new street being constructed as the main entrance to the
Bluestone Commons development across Woodland Avenue from the University of
Minnesota Duluth. The improvements will be in conformance with plans approved
by the City Engineer. Pursuant to the agreement, the City will reimburse
Bluestone Commons for the cost of these public improvements and will then assess
the cost against the benefitted properties which will be owned by Bluestone
Commons at the time of the reimbursement and the confirmation of the assessment
roll.

The cost of the improvements is expected to be less than the $400,000 authorized;
this amount is intended to ensure that all costs will be eligible for assessment.

As a requirement of the agreement, all parties having an interest in the property
to be assessed will consent to the assessments to be levied against it.



CONSTRUCTION & ASSESSMENT AGREEMENT

BLUESTONE COMMONS DEVELOPMENT

CITY OF DULUTH

BLUESTONE COMMONS, L.L.C.

This instrument was drafted by:

Robert E. Asleson
Attorney for the City of Duluth
Room 410 City Hall
Duluth, MN 55802
(218) 730-5490



CONSTRUCTION & ASSESSMENT AGREEMENT
CITY OF DULUTH
BLUESTONE COMMONS PROJECT
BLUESTONE COMMONS, L.L.C.

THIS AGREEMENT entered into as of the date of attestation set forth below, by
and between the CITY OF DULUTH, a municipal corporation created and existing
under laws of the State of Minnesota, hereinafter referred to as *“City”, and
BLUESTONE COMMONS, L.L.C., a limited liability company created and existing under
the laws of the State of Minnesota, hereinafter referred to as "Developer".

WHEREAS, Developer either owns or is under contract to become the owner of
the hereinafter described Property lying generally easterly of Woodland Avenue
between 22™ Avenue East and St. Marie Street in Duluth, MN; and

WHEREAS, Developer is desirous of constructing and operating on said
Property a combined commercial and residential development directed primarily toward
meeting the needs of students at the City’s post-secondary educational institutions; and

WHEREAS, in order to make said development feasible, Developer has
requested that the City assist it in funding the construction or reconstruction of various
street and intersection improvements as hereinafter described for the benefit of said
development by assessing the costs thereof against benefitted property as hereinafter
described; and

WHEREAS, City is willing to provide such assistance to Developer and to the
development under the terms and conditions hereinafter set forth.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
hereinafter contained, the parties hereto agree as follows:

ARTICLE |
Definitions
For the purposes of this Agreement, the following terms shall have the meanings
hereinafter ascribed to them unless a different meaning clearly appears from the

context:
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D.
E.

Minnesota,
F.

Assess or Assessment Procedure: shall mean the act or process of

collecting all or a portion of the cost of certain public improvements,

including water and sanitary sewer services utility improvements and

street improvements by collecting the same from the owners of benefitted

properties as provided for in Chapter IX of the Duluth City Charter.

City: shall mean the City of Duluth, Minnesota.

Development: shall mean the proposed development, construction and

operation of approximately 350,000 square feet rental residential

development and approximately 41,000 square feet of commercial

development along with streets, utilities and parking to serve the

Development. |

Engineer: shall mean the City Engineer or his or her designee.

Property: shall mean that property located in St. Louis County,
described on Exhibit A, attached hereto and made a part hereof.

Plans: shall mean the construction plans, elevations and specifications

prepared by Wenck Associates for City Project No. 1065 on file in the

office of the Engineer.

Signalization Improvements Project: shall mean the acquisition and

installation of a traffic semaphore, with signal interconnect to the existing
signals at Clover Street and St. Marie Street, meeting Minnesota State Aid
Street standards for new traffic signals and approved by the Engineer at
the intersection of Woodland Avenue and Summit Street and related
improvements, all as shown on the Plans and within the Woodland
Avenue right-of-way.

Summit Street: shall mean the main entry road to be constructed into the

Development and, at the discretion of the Engineer, the corresponding

and opposite entry into the UMD campus.
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ARTICLE Il

A. Plans
Developer hereby acknowledges that it has caused the Plans as herein
defined to be prepared by Wenck Associates, its consultant, and hereby

approves the Plans and agrees to be assessed, as hereinafter provided,
for Developer’'s share of the costs of constructing the Signalization Project
in substantial conformance therewith, subject to Paragraph B below.

B. Changes After Initial Approval
At any time he or she shall determine it reasonably necessary or

advantageous to the City to do so, the Engineer may change or cause to
have changed the Plans without the prior consent or approval of the
Developer as long as such changes do not have a material deleterious
affect on the ability of the Signalization Project to serve the needs of the
Development.
ARTICLE 1l
Dedications
No later than completion of the construction of the Signalization Project in conformance
with the Plans, Developer agrees to dedicate easements to the public or secure the
conveyance of the dedication of such easements to City as determined necessary by
the Engineer lying either side of the Signalization Improvements Project, to the extent
that said easement areas do not lie within an otherwise-dedicated public right-of-way, in
a form acceptable to the City’s Attorney.
ARTICLE IV
Developer Construction Obligations
Developer hereby agrees that, upon the signing of this Agreement, it will construct or
cause to be constructed the Signalization Project in accordance with the Plans. Upon
completion of construction of the of the Signalization Project, Developer will notify the
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Engineer of such completion. Thereafter the Engineer will inspect the Signalization

Project and if constructed in conformance with the Plans will issue written approval and

acceptance of the Signalization Project.

ARTICLE V

Costs of Project

A.

Benefits of and Payment for the Signalization Project

Developer agrees that the construction of the Signalization Project
constitute public improvements which confer a special benefit on each
Parcel of the Property which equals or exceeds the estimated amount of
the Assessment set forth with regard thereto in Exhibit B, attached hereto
and made a part hereof. It is hereby stipulated and agreed that value of
the benefits conferred upon each Parcel of the Property are equal to or
exceed the estimated amounts to be assessed against each such Parcel
as set forth in Exhibit B and that benefits to the entire Property by the
construction of the Project equals or exceeds the sum of Four Hundred
Thousand and No/100s ($400,000) Dollars, without reference to any
benefits conferred upon other benefitted properties.

Developer Agrees to Assessment

Because the Developer agrees that the value of the benefits to the
Property and to each Parcel of the Property arising out of the construction
of Signalization Project equals or exceeds the anticipated costs thereof,
Developer agrees to accept and to pay an Assessment in the estimated
amount of Four Hundred Thousand and No/100s ($400,000) Dollars
levied against it by City to defray the costs of said improvements. Said
Assessment shall run for a term of fifteen (15) years at the City's
standardized rate for special assessments then in effect which rate is
currently estimated to be six and one-half (6 12) percent per annum.

Waiver of Defenses
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Developer, for itself and its successors and assigns and for any other
affected party, specifically waives, without limitation, all defenses of any
kind whatsoever, including, but not limited to, procedural defenses to the
Assessments to be levied pursuant to this Article and agrees that
Developer and its successors and assigns, if any, shall be bound thereby.
Assessment Credits

In the event that City collects by assessment or otherwise any portion of

the cost of constructing the Signalization Project from any other party
other than Developer, City agrees that, upon collection of any such
amount, City shall credit said amount first to any Assessment amount still
owed by Developer to City under this Agreement, such amounts being
applied to the last payments first, and then, if any amount remains, said
remainder shall be paid directly to Developer.

Reimbursement of Developer

Upon the completion of the following preconditions, City agrees to

reimburse Developer for said costs up to the amount of $400,000, said

sum to be payable from Fund 0410, Department 038, Object 5530

(Special Assessment Fund, Special Assessment Contracts,

Improvements Other than Buildings):

1. Completion of the process of replatting all property which is part of
Developer's Bluestone Commons development, including the
Property, in conformance with City and State of Minnesota
requirements.

2. Adoption of the Assessment Roll related to the Signalization
Project becoming final as provided for in Section 67 (a) of the
Duluth City Charter.

3. Provision of title documentation in the form of a title commitment

from a company authorized to do business in the State of
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Minnesota identifying all parties having an interest in the Property.

4. Legally binding and recordable agreements in a form satisfactory to
the City Attorney from all lenders identified in Sub-subparagraph 3
above agreeing to the levy of the Assessment against the Property
and agreeing to subordinate any interest they may have in the
Property to that assessment.

5. the presentation to the City's Finance Director of documentation of
Developer's costs of constructing the Signalization Project
satisfactory to said Finance Director.

ARTICLE VI

Environmental Indemnification

Developer hereby agrees that for itself, its successors and assigns that it will
indemnify and save the City and its officers, agents, servants and employees
and any person who controls the City within the meaning of the Securities Act of
1933 harmless from and against all liabilities, losses, damages, costs, expenses,
including reasonable attorneys’ fees and expenses, causes of action, suits,
claims, demands and judgments arising out of any condition existing on the
Property with respect to any fact, event or circumstance existing at any time
which constitutes a violation of any environmental law or laws with regard to
pollutants or hazardous or dangerous substances promulgated by the
government of the United States or of the State of Minnesota or of any such duly
promulgated rules and regulations of the United States Environmental Protection
Agency or the Minnesota Pollution Control Agency or the presence on the
Property of any element, compound, pollutant, contaminant, or toxic or
hazardous substance, material or waste, or any mixture thereof, which otherwise
causes injury or death to persons or damage to property and that indemnification
granted hereby shall include all costs of clean-up, remediation, together with the

reasonable costs incurred in proceedings before a court of law or administrative
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agency including reasonable attorneys’ fees, reasonable expenses, the
reasonable fees and expenses of persons providing technical expertise
addressing such problems, including expert witnesses, the costs of preparing
and securing approval of Response Action Plans as may be necessary to meet
the requirements of the aforesaid agencies and any other costs and expenses of
any kind whatsoever arising out of such conditions existing on the Property.
The obligation to indemnify and save harmless hereunder shall not apply to any
matters arising out of or connected to the act or omission of the City, or its
officers, agents, servants, contractors or employees, including but not limited to,
by reason of the construction of the Project. Promptly after receipt by City of
notice of the commencement of any action with respect to which Developer is
required to indemnify a person under this Article, such indemnitee shall notify the
Developer in writing of the commencement thereof, and, subject to the provisions
as hereinafter stated, the indemnitor shall assume the defense of such action,
including the employment of counsel reasonably satisfactory to the indemnitee
and the payment of expenses. In so far as such action shall relate to any
alleged liability of the indemnitee with respect to which indemnity may be sought
against the Developer, the indemnitee shall have the right to employ separate
counsel in any such action and to participate in the defense thereof, and the
reasonable fees and expenses of such separate counsel shall be at the expense
of the Developer.
ARTICLE VIl

Defaults and Remedies Therefore

A. General Defaults by Developer and Remedies Therefore

1. General Events of Default

The following shall be deemed to be general events of default by
Developer under the terms and conditions of this Agreement to
which the remedies set forth in Subparagraph 2 below shall be
applicable as otherwise set forth in this Agreement.
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Developer shall fail to make any payment on any
Assessment levied against the Property pursuant to Article
VIl above, or any installment thereof in a timely manner and
in full, provided, however, that to the extent only an
installment or a portion of said Assessment(s) is due, then
“in full” shall only mean such installment or portion then due.
Developer shall fail to observe or perform any of the other
terms, conditions, covenants or agreements required to be
observed or performed by it or any successor or assign of
Developer pursuant to this Agreement and such failure shall
continue for a period of thirty (30) calendar days after City
has, pursuant to the provisions of this Agreement, given
written notice to Developer of such default or, in the event
that such default shall be incapable of cure during said thirty
(30) day period, shall have failed to commence to cure said
default within thirty (30) days of the date of said notice and
to diligently pursue the same to completion.

General Remedies

Except as otherwise set forth in this Agreement, City shall have the

following remedies in the event of a default by Developer:

a.

Seek and be entitled to monetary damages, including
consequential damages from Developer for any damages,
including consequential damages incurred by City as a result
of Developer's default.

Seek and be entitled to injunctive or declaratory relief as is
necessary to prevent Developer's violation of the terms and
conditions of this Agreement or to compel Developer's
performance of its obligations hereunder.

Enforce the assessment against the benefitted property and
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d.

collect any sums due and owing thereunder.
Seek such other legal or equitable relief as a court of
competent jurisdiction may determine is available to City.

B. General Defaults by City and Remedies Therefore

1.

2.

G. Non-Waiver

General Events of Default

The following shall be deemed to be general events of default by

City under the terms and conditions of this Agreement to which the

remedies set forth in Subparagraph 2 below shall be applicable as

otherwise set forth in this Agreement.

a.

City shall have failed to complete construction of the Project
as set forth in Article V above.

City shall fail to observe or perform any of the other terms,
conditions, covenants or agreements required to be
observed or performed by it or any successor or assign of
City pursuant to this Agreement and such failure shall
continue for a period of thirty (30) calendar days after
Developer has, pursuant to the provisions of this Agreement,
given written notice to City of such default or, in the event
that such default shall be incapable of cure during said thirty
(30) day period, shall have failed to commence to cure said
default within thirty (30) days of the date of said notice and

to diligently pursue the same to completion.

General Remedies

Upon default by the City, Developer shall be entitled to any and all

remedies available in law or in equity.

The waiver by either party of any default on the part of the other party or

the failure of such non-defaulting party to declare default on the part of the

defaulting party of any of its obligations pursuant to this Agreement shall
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not be deemed to be a waiver of any subsequent event of default on the
part of the defaulting party of the same or of any other obligation of the
defaulting party hereunder. And, to be effective, any waiver of any
default by the defaulting party hereunder shall be in writing by the
non-defaulting party.

Remedies Cumulative

Except as specifically set forth herein, the remedies provided under this
Agreement shall be deemed to be cumulative and non-exclusive and the
election of one remedy shall not be deemed to be the waiver of any other

remedy with regard to any occasion of default hereunder.

Attorneys' Fees

In the event that either party is in default of any of the terms and
conditions of this Agreement and the other party shall successfully take
legal action to enforce said rights herein, in addition to the foregoing, such
non-defaulting party shall be entitled to reimbursement for its reasonable
attorneys’ fees and costs and otherwise for its costs and disbursements
occasioned in enforcing its rights hereunder.

ARTICLE IX

Force Majeure

Under the terms of this Agreement, neither the City nor Developer shall be considered

in default or in breach of any of the terms with respect to the performance to their

respective obligations under this Agreement in the event of enforced delay in the

performance of its obligations due to unforeseeable causes beyond its control and

without its fault or negligence, including but not limited to acts of God, acts of a public

enemy, acts of the federal government, acts of another party, fire, floods, epidemics,

strikes or embargoes, or for delays of subcontractors due to such causes. In the event

of any such delay, any time for completion or delivery under this Agreement shall be

extended for the period of any such delay upon written notice from the party seeking
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the extension to the other party.

ARTICLE X

Representations by City

City represents and warrants that as of the date hereof:

A.

It is a lawfully constituted municipal corporation under the laws of the
State of Minnesota, is not in material violation of any provisions of State
law and that it has full power and authority to enter into this Agreement
and perform its obligations hereunder.
There are no actions, suits or proceedings pending, or to the knowledge
of City, threatened against City or any property of City in any court or
before any Federal, State, municipal or governmental agency which, if
decided adversely to City, would have a material adverse effect upon City
or any business or property of City, and City is not in default with respect
to any order of any court or government agency.
City has investigated and has no knowledge that a City Councilor or other
member, official, or employee of City is directly or indirectly financially
interested in this Agreement or in any transactions concluded in
connection with this Agreement.
City shall do such things as are necessary to cause any information,
document, certificate, statement in writing, or report required under this
Agreement or otherwise delivered to any third parties under this
Agreement to be true, correct and complete in all material respects.
ARTICLE XI

Developer's Representations and Warranties

Developer represents and warrants that as of the date hereof:

A.

Developer is a lawfully constituted limited liability company under the laws
of the State of Minnesota and is not, to the best of its knowledge, in
material violation of any provisions of State law, it has full power and
authority to enter into this Agreement and to construct and equip the
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Project thereon under all laws, rulings, regulations and ordinances of any
governmental authority having jurisdiction, and it agrees to comply with all
applicable State, Federal acquisition and relocation laws, wages and
hours laws, including Davis-Bacon and local versions thereof or similar
laws at its own expense.

B. There are no actions, suits or proceedings pending or, to the knowledge
of Developer, threatened against Developer or any property of Developer
in any court or before any Federal, State or municipal or other
governmental agency which, if decided adversely to Developer could have
a material adverse affect upon Developer or Property and Project, and
that Developer is not in default of any order of any court or governmental
agency.

C. Developer has investigated and has no knowledge that any officer,
director, agent or employee of Developer is directly or indirectly financially
interested in this Agreement or in any transactions concluded in
connection with this Agreement.

D. Developer shall do such things as are necessary to cause any
information, document, certificate, statement in writing, or report required
under this Agreement delivered to any third party by or on behalf of
Developer under this Agreement to be true, correct and complete in all
material and respects.

E. If necessary Developer agrees to perform any survey work prior to
construction and all descriptions and exhibits hereto and definitions herein
shall be subject to such revisions as are necessary after completion of
any survey.

ARTICLE XlI
Term
Except as provided for below, the term of this Agreement shall run from the date first
above shown until December 31, 2013 or the completion of the Project including the
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assessment process, whichever occurs later unless this Agreement is otherwise
terminated as hereinbefore provided for. Nothing to the contrary in the foregoing
withstanding the terms and conditions of Articles VI, VIl AND VIlI shall survive the term
or termination or both of this Agreement for so long as is necessary to give effect to
their provisions.
Article Xl
Runs With the Land
This Agreement shall be deemed to run with the land and shall inure to the benefit of

the parties hereto and to their successors and assigns.

ARTICLE XIV
Notices
Any notice, demand or other communication under this Agreement by either party to the
other shall be deemed to be sufficiently given or delivered if it is dispatched by
registered or certified mail, postage prepaid or deposited with a nationally recognized

overnight courier service for next business day delivery to:

In the case of City: City of Duluth
Office of the City Clerk
Room 300, City Hall
Duluth, MN 55802

In the case of Developer: Bluestone Commons LLC
C/O Summit Management LLC
122 South Water Street
Stillwater, MN 55082
Attn: Mark Lambert

The date such notice, demand or other communication (the “Notice”) is deemed
delivered is either two (2) business days following deposit in the U.S. mail in the
manner described above or on the next business day following deposit with a nationally
recognized overnight courier service in the manner described above. An address for
Notice purposes may be changed by a Notice in writing sent to the other parties named

REA
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above at the most recent address designated for that party.
ARTICLE XV

Applicable Law
This Agreement together with all of its Articles, paragraphs, terms and provisions is
made in the State of Minnesota and shall be construed and interpreted in accordance
with the laws of the State of Minnesota.

IN WITNESS WHEREOF, the parties have hereunto set their hands as of the
day and date first above shown.

CITY OF DULUTH, a Minnesota Bluestone Commons L.L.C., a
Municipal Corporation Minnesota Limited Liability
Company
Don Ness Its
Its Mayor
Attest:
Its

Jeffrey J. Cox

Its City Clerk
Approved: Countersigned:
Asst. City Attorney City Auditor
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STATE OF MINNESOTA )

) SS.
COUNTY OF )
The foregoing instrument was acknowledged before me this _____ day of July,
2013, by and , the
and of Bluestone Commons, L.L.C.,

a Minnesota Limited Liability Company on behalf of the Company.

Notary Public
STATE OF MINNESOTA )
) SS.
COUNTY OF ST. LOUIS )
The foregoing instrument was acknowledged before me this day of July,

2013, by Don Ness and Jeffery J. Cox, the Mayor and City Clerk respectively of the
City of Duluth a municipal corporation created and existing under the Laws of the State
of Minnesota, on behalf of the City.

Notary Public

This instrument was drafted by:

Robert E. Asleson

Attorney for the City of Duluth
Room 410 City Hall

Duluth, MN 55802

(218) 730-5490



EXHIBIT A

BlueStone Commons abstract
BlueStone Lofis abstract
lackson abstract

Woodland Commons abstract

Tarrens parcels with Cerificate Numbers

Boundary Survey

partof

Section 74, TSON, RI4W of the 4th P.AM.
City of Dulurh, St Louls County, Minnesola

Prepared For: FILLAGE CENTER DEVELOPMENT, LLC & BLUESTONE Cl OMMONS, LLC

ISD-709 abstract /7708 LINE DIVISION, MOUNT ROFAL DIVISION, CLOVER HILL DIVISION AND WILLARDS DIVISION
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EXHIBIT B

Plat No. Parcel No. Assessment Amount (will not exceed)
0590 01210 $129,300.00
0590 01160 $20,700.00
0590 00210 $250,000.00

Total Assessment for all parcels $400,000.00 *

* Property will be re-platted late in 2013, and assessment will be re-allocated based on
the attached map.
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