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MEMORANDUM

DATE: March 3, 2015
TO: Planning Commissioners
FROM: Steven Robertson, Senior Planner

SUBJECT: Proposed Text Amendments to the UDC, Wireless Telecommunication
Facilities (50-20.4.E)

Previous discussions at Planning Commission meetings indicated a desire among the commissioners to
reexamine the location standard for new wireless telecommunications facilities, which was requiring new
facilities on city owned property before looking to other land in the city. During these discussions, City
staff also pointed out the need to make minor changes to the city’s approval process for new minor
colocation projects on existing telecommunication sites.

City owned property would include park land, as the lion’s share of city land was acquired for open space
or recreation use. In some instances locating new facilities in park land might be unobtrusive and
practical for visitors of the park land, such as at Wade Field or Wheeler Athletic Complex, but in other
instances locating new facilities in pristine areas may be disruptive and run against the purpose of the
park or open space.

Staff are recommending two changes to this section of the code:

1) Amend the siting preferences (location standards). City owned property that is non-park will
be listed separately (and higher on the location standard list) from city owned property that is
designed for park use.

2) Amend the process for administrative approval. Clarifying that the Land Use Supervisor can
still administratively approve some projects, but only if they are colocations that do not involve
“substantial change” to the physical dimensions of the existing facility. This text change will
bring the UDC text in line with the Middle Class Tax Relief Act of 2012 (Section 6409).
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PLANNING AND ECONOMIC DEVELOPMENT COMMITTEE

15-XXX-0

ORDINANCE NO. 10xxx

AN ORDINANCE AMENDING SECTION 50-24.4 OF THE DULUTH
CITY CODE, 1959, AS AMENDED, USE SPECIFIC STANDARDS
OF MAJOR UTILITY OR  WIRLESS TELECOMMUNICATIONS

FACILITY

CITY PROPOSAL:

The city of Duluth does ordain:
Section 1. That Section 50-24.4 of the Duluth City Code, 1959, as
amended, be amended as follows:

50-24.4 Industrial Uses

A. Airport and related facilities.

1. In the R-C district, airport and related facilities are permitted only on land owned
by the public or airport authority that is used for the exclusive purpose as an
airport and only on land on which an airport was established on November 19,
2010;

2. In the |-G district, airport and related facilities are permitted only on land owned
by the public or airport authority that is used for the exclusive purpose as an
airport;

B. Contractor’s shop and storage yard.

In the F-5 zone, this use is permitted only in the West Superior study area;

C. Electric power transmission line or substation.

The following standards shall apply, in addition to regular requirements of the special use

permit process:

1. General corridor criteria:

(@)
(b)
(©

The public need for the route and facility as specifically proposed shall be
demonstrated;

Where possible, lines shall avoid existing and potential urban density
residential neighborhoods;

The applicant shall provide an evaluation of the future needs for additional
transmission lines in the same general area as the proposed route and the
advisability of utilizing structures capable of expansion of transmission
capacity through multiple circuiting or design modification;

When routing transmission lines, the following shall be avoided unless no
reasonable alternative exists: slopes of 20 percent grade or greater;
intrusions into scenic areas such as streams, open water, valleys, overviews,
ridge crests and high points; wetlands; forests, by running along the fringe
rather than through the forests, and by utilizing open areas in order to
minimize cutting, although leaving a strip at the outside for screening
purposes; soils susceptible to erosion that would create sedimentation and
pollution problems; areas of unstable soils that would be subject to extensive
slippages; areas with high water tables, especially if construction requires



excavation; open space recreation areas, including parks, golf courses, etc.;
long views of lines parallel to highways and trails; airports; and parkways;

(e) Routes shall utilize or parallel existing railroads and highway rights-of-way if
possible. If such highway rights-of-way are developed the line and structures
shall be sufficiently set back and screened in order to minimize view of the
line and structures from the highway;

Design criteria:

(a) If a proposal would unduly harm adjacent property or property values,
alternatives must be evaluated to determine whether a feasible alternative to
the proposal exists. Such consideration of alternatives shall include the
underground placement of the line. Any consideration of feasibility of such
underground lines shall include economic, technological or land
characteristic factors. Economic considerations alone shall not render
underground placement not feasible;

(b) All structures shall be located and designed in such a way that they are
compatible with surrounding land uses, scenic views and existing
transmission structures with regard to height, scale, material, color and
design;

(c) Lines shall meet or exceed the National Electric Safety Code;

(d) Electromagnetic noise and interference with radio and television reception,
as well as audible hum outside the line right of way, shall be minimized;

(e) The cleared portion of the right-of-way shall be kept to'a minimum and where
vegetation will be removed, new vegetation consisting of native grasses,
shrubs and low growing trees shall be planted and maintained. Vegetative
screening shall be utilized to the maximum extent consistent with safety
requirements;

D. Junk and salvage services.

1.

2.

3.

Junk and salvage service operations and facilities shall comply with all state and
Western Lake Superior Sanitary District requirements;

No junk or salvage service facilities, shall be permitted in a designated shoreland
or flood plain zone nor in an identified wetland as these are defined or shown in
Section 50-18.1, Natural Resources Overlay;

There shall be no burning of materials;

E. Major utility or wireless telecommunications facility.

1. Policy.

Overall policy and desired goals for special use permits for wireless telecommun-
ications facilities. In order to ensure that the placement, construction and
modification of wireless telecommunications facilities protects the city’s health,
safety, public welfare, environmental features, the nature and character of the
community and neighborhood and other aspects of the quality of life specifically
listed elsewhere in this Section 50-20.4.E, the city has adopted an overall policy
with respect to a special use permit for wireless telecommunications facilities for
the express purpose of achieving the following goals:

(a) Requiring a special use permit for any new, co-location or modification of a
wireless telecommunications facility;

(b) Implementing an application process for person(s) seeking a special use
permit for wireless telecommunications facilities;

(c) Establishing a policy for examining an application for and issuing a special
use permit for wireless telecommunications facilities that is both fair and
consistent;

(d) Promoting and encouraging, wherever possible, the sharing and co-location
of wireless telecommunications facilities among service providers;



(e)

(f)

Promoting and encouraging, wherever possible, the placement, height and
quantity of wireless telecommunications facilities in such a manner, including
but not limited to the use of stealth technology, to minimize adverse aesthetic
and visual impacts on the land, property, buildings, and other facilities
adjacent to, surrounding and in generally the same area as the requested
location of such wireless telecommunications facilities, which shall mean
using the least visually and physically intrusive facility that is not
technologically or commercially impracticable under the facts and
circumstances;

That in granting a special use permit, the city has found that the facility shall
be the most appropriate site as regards being the least visually intrusive
among those available in the city;,

2. Applicability and exemptions.

@)

(b)

Except as otherwise provided by subsection (b) below, no person shall be

permitted to site, place, build, construct, modify or prepare any site for the

placement or use of, wireless telecommunications facilities after July 25,

2010, without having first obtained a special use permit for wireless

telecommunications facilities. All legally permitted wireless telecommunica-

tions facilities, constructed as permitted, existing on or before July 25, 2010,

shall be allowed to continue as they presently exist, provided however, that

any visible modification of an existing wireless telecommunications facility will
require the complete facility and any new installation to comply with this

Section 50-20.4.E. Any repair and maintenance of a wireless facility does

not require an application for a special use permit;

The following shall be exempt from the requirements of this Section 50-

20.4.E:

(i) The city’'s fire, police, department of transportation or other public
service facilities owned and operated by the city or those owned and
operated by county, the state or federal government;

(i)  Any facilities expressly exempt from the city's siting, building and
permitting authority;

(i) Over-the-air reception devices including the reception antennas for
direct broadcast satellites (DBS), multichannel multipoint distribution
(wireless cable) providers (MMDS), television broadcast stations
(TVBS) and other customer-end antennas that receive and transmit
fixed wireless signals that are primarily used for reception;

(iv) Facilities exclusively for private, non-commercial radio and television
reception and private citizen’s bands, licensed amateur radio and other
similar non-commercial telecommunications;

(v) Facilities exclusively for providing unlicensed spread spectrum
technologies (such as IEEE 802.11a, b, g (Wi-Fi) and Bluetooth) where
the facility does not require a new tower,

3. Location standards.

(@)

Wireless telecommunications facilities shall be located, sited and erected in

accordance with the following priorities, (i) being the highest priority and (v

vii) being the lowest priority:

(i)  On existing towers or other structures on city owned properties;

(i)  On existing towers or other structures on other property in the city;

(i) A-new-tower on city owned properties, other than property designated
for park use, or in the Park and Open Space (P-1) district;

(iv) On city owned properties designated for park use, or in the Park and
Open Space (P-1) district;

(ivv) A-new-tower On properties in special-purpoese Industrial-General (I-G)
and Industrial-Waterfront (I-W) districts;

(wi) A-new-tower On properties in mixed-use-or form districts or mixed use
districts, other than the Mixed-Use Neighborhood (MU-N) district;
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(b)

(d)

(e)

~vi)(vii)A-new-tower On properties in residential, Mixed-Use Neighborhood
(MU-N), and Airport (AP) districts;
If the proposed site is not proposed for the highest priority listed above, then
a detailed explanation must be provided as to why a site of a higher priority
was not selected. The person seeking such an exception must satisfactorily
demonstrate the reason or reasons why such a permit should be granted for
the proposed site, and the hardship that would be incurred by the applicant if
the permit were not granted for the proposed site;
An applicant may not by-pass sites of higher priority by stating the site
proposed is the only site leased or selected. An application shall address co-
location as an option. If such option is not proposed, the applicant must
explain to the reasonable satisfaction of the city why co-location is
commercially or otherwise impracticable. Agreements between providers
limiting or prohibiting co-location shall not be a valid basis for any claim of
commercial impracticability or hardship;
The applicant shall submit a written report demonstrating the applicant’s
review of the above locations in order of priority, demonstrating the
technological reason for the site selection. If appropriate, based on selecting
a site of lower priority, a detailed written explanation as to why sites of a
higher priority were not selected shall be included with the application;
The city may approve any site located within an area in the above list of
priorities, provided that the city finds that the proposed site is in the best
interest of the health, safety and welfare of the city and its inhabitants and
will not have a deleterious effect on the nature and character of the
community and neighborhood;

. Other standards and requirements.
The following requirements are applicable to all wireless telecommunications
facilities.

(@)

(d)

To the extent that the holder of a special use permit for wireless
telecommunications facilities has not received relief, or is otherwise exempt
from appropriate state or federal agency rules or regulations, then the holder
of such special use permit shall adhere to, and comply with, all applicable
rules, regulations, standards, and provisions of any state or federal agency,
including, but not limited to, the FAA and the FCC. Specifically included in
this requirement are any rules and regulations regarding height, lighting,
security, electrical and RF emission standards;

To the extent that applicable rules, regulations, standards and provisions of
any state or federal agency, including but not limited to the FAA and the
FCC, and specifically including any rules and regulations regarding height,
lighting and security are changed or are modified during the duration of a
special use permit for wireless telecommunications facilities, then the holder
of such special use permit shall conform the permitted wireless
telecommunications facilities to the applicable changed or modified rule,
regulation, standard or provision within a maximum of 24 months of the
effective date of the applicable changed or modified rule, regulation, standard
or provision, or sooner as may be required by the issuing entity;

The wireless telecommunications facility and any and all accessory or
associated facilities shall maximize the use of building materials, colors and
textures designed to blend with the structure to which it may be affixed and to
harmonize with the natural surroundings; this shall include the utilization of
stealth or concealment technology as may be required by the city. Facilities
located within the migratory bird flight path shall utilize stealth or
concealment technology;

All utilities at a wireless telecommunications facilities site shall be installed
underground whenever possible and in compliance with all laws, ordinances,



(e)

(f)

()
(k)

rules and regulations of the city, including specifically, but not limited to, the

city and state building and electrical codes, where appropriate;

At a telecommunications site, an access road, turn-around space and

parking shall be provided to assure adequate emergency and service

access. Maximum use of existing roads, whether public or private, shall be

made to the extent practicable. Road construction shall at all times minimize

ground disturbance and the cutting of vegetation. Road grades shall closely

follow natural contours to assure minimal visual disturbance and reduce soil

erosion;

All wireless telecommunications facilities shall be constructed, operated,

maintained, repaired, provided for removal of, modified or restored in strict

compliance with all current applicable technical, safety and safety-related

codes adopted by the city, state, or federal government, including but not

limited to the most recent editions of the ANSI Code, as well as accepted and

responsible workmanlike industry practices and recommended practices of

the National Association of Tower Erectors. The codes referred to are codes

that include, but are not limited to, construction, building, electrical, fire,

safety, health and land use codes. In the event of a conflict between or

among any of the preceding, the more stringent shall apply;

A holder of a special use permit granted under this Section 50-20.4.E shall

obtain, at its own expense, all permits and licenses required by applicable

law, rule, regulation or code, and must maintain the same, in full force and

effect, for as long as required by the city or other governmental entity or

agency having jurisdiction over the applicant;

The holder of a special use permit shall notify the city of any intended

modification of a wireless telecommunication facility and shall apply to the

city to modify, relocate or rebuild a wireless telecommunications facility;

All new towers shall be structurally designed to accommodate at least four

additional antenna arrays equal to those of the applicant, and located as

close to the applicant’'s antenna as possible without causing interference.

This requirement may be waived, provided that the applicant, in writing,

demonstrates that the provisions of future shared usage of the tower is not

technologically feasible, is commercially impracticable or creates an

unnecessary and unreasonable burden, based upon:

(i)  The foreseeable number of FCC licenses available for the area;

(i) The kind of wireless telecommunications facilities site and structure
proposed;

(i) The number of existing and potential licenses without wireless
telecommunications facilities spaces/sites;

(iv) Available space on existing and approved towers;

New guyed towers are prohibited;

Tower condition inspections shall be conducted every three years for a

guyed tower and five years for monopoles and self-supporting towers. All

inspections shall be documented in a report such as an ANSI report as per

Annex E, Tower Maintenance and Inspection Procedures, ANSI/TIA/EIA-

222F or most recent version. The inspection report shall be provided to the

building official within two days of a request by the city for such records;

The owner of a proposed new tower, and the owner’s successors in interest,

shall negotiate in good faith for the shared use of the proposed tower by

other wireless service providers in the future, and shall:

(i) Respond within 60 days to a request for information from a potential
shared-use applicant;

(i)  Negotiate in good faith concerning future requests for shared use of
the new tower by other telecommunications providers;

(i)  Allow shared use of the new tower if another telecommunications
provider agrees in writing to pay reasonable charges. The charges
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may include, but are not limited to, a pro rata share of the cost of site
selection, planning, project administration, land costs, site design,
construction and maintenance financing, return on equity, less
depreciation, and all of the costs of adapting the tower or equipment to
accommodate a shared user without causing electromagnetic
interference;

(m) No tower constructed after July 25, 2010, including allowing for all
attachments, shall exceed a height that shall permit operation without
required artificial lighting of any kind in accordance with city, state or federal
statute, law, code, rule or regulation;

(n) No tower constructed after July 25, 2010, including allowing for all
attachments, shall exceed 75 feet in height within the migratory bird flight
path;

(o) Wireless telecommunications facilities shall not be artificially lighted or
marked, except as required by law;

(p) Towers shall be galvanized or painted with a rust-preventive paint of an
appropriate color to harmonize with the surroundings and shall be maintained
in accordance with the requirements of this Section 50-20.4.E;

(9) Wireless telecommunications facilities and antennas shall be located, fenced
or otherwise secured in a manner that prevents unauthorized access. All
antennas, towers and other supporting structures, including guy anchor
points and wires, shall be made inaccessible to individuals and constructed
or shielded in such a manner that they cannot be climbed or collided with.
Transmitters and telecommunications control points shall be installed in such
a manner that they are readily accessible only to persons authorized to
operate or service them;

(r) Wireless telecommunications facilities shall contain a sign no larger than four
square feet in order to provide adequate notification to persons in the
immediate area of the presence of RF radiation or to control exposure to RF
radiation within a given area. A sign of the same size is also to be installed
to contain the name(s) of the owner(s) and operator(s) of the antenna(s) as
well as emergency phone number(s). The sign shall be on the equipment
shelter or cabinet of the applicant and be visible from the access point of the
site and must identify the equipment owner of the shelter or cabinet. On
tower sites, an FCC registration sign as applicable is also to be present. The
signs shall not be lighted, unless applicable law, rule or regulation requires
lighting. No other signage, including advertising, shall be permitted,

(s) All proposed towers and any other proposed wireless telecommunications
facility structures shall be set back from abutting parcels, recorded rights-of-
way and road and street lines by the following distances: A distance equal to
the height of the proposed tower or wireless telecommunications facility
structure plus ten percent of the height of the tower or structure, or the
existing setback requirement of the underlying zone district, whichever is
greater. Any accessory structure shall be located so as to comply with the
applicable minimum setback requirements for the property on which it is
situated;

(t) The applicant and the owner of record of any proposed wireless
telecommunications facilities property site shall, at its cost and expense, be
jointly required to execute and file with the city a bond, or other form of
security acceptable to the city as to type of security and the form and manner
of execution, in an amount that shall be set in accordance with Section 31-
6(a) of the City Code, and with such sureties as are deemed sufficient by the
city to assure the faithful performance of the terms and conditions of this
Section 50-20.4.E and conditions of any special use permit issued. The full
amount of the bond or security shall remain in full force and effect throughout
the term of the special use permit and until any necessary site restoration is
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completed to restore the site to a condition comparable to that which existed

prior to the issuance of the original special use permit;

(u) A holder of a special use permit for wireless telecommunications facilities
shall secure and at all times maintain for the duration of the special use
permit commercial general liability insurance for personal injuries, death and
property damage, and umbrella insurance coverage in the following amounts:
$1,000,000 per occurrence/$2,000,000 aggregate;

(i)  For a wireless telecommunications facility on city property, the policy
shall specifically include the city and its officers, employees, agents
and consultants as additional insureds. The amounts of such coverage
shall be established as a condition of the special use permit and shall
be consistent with the liability limits provided in MSA 466.04;

(i)  The insurance policies shall be issued by an agent or representative of
an insurance company licensed to do business in the state and with a
Best's rating of at least A,

(i) The insurance policies shall contain an endorsement obligating the
insurance company to furnish the building official with at least 30 days
prior written notice in advance of the cancellation of the insurance;

(iv) Renewal or replacement policies or certificates shall be delivered to the
building official at least 15 days before the expiration of the insurance
that such policies are to renew or replace;

(v) No permit necessary to the site preparation or construction of a
permitted wireless telecommunications facilities may be issued until the
holder of the special use permit shall file with the city building official a
copy of the required policies or certificates representing the insurance
in the required amounts;

(vi) Notwithstanding the requirements noted in this subsection no
insurance shall be required in those instances where the city, county,
state or a federal agency applies for and secures a special use permit
for wireless telecommunications facilities.

(v) All special use permits approved for wireless telecommunication facilities
located on city property after July 25, 2010, shall contain a provision with
respect to indemnification. Such provision shall require the applicant, to the
extent permitted by law, to at all times defend, indemnify, protect, save, hold
harmless, and exempt the city, and its officers, employees, agents and
consultants from any and all penalties, damages, costs, or charges arising
out of any and all claims, suits, demands, causes of action, or award of
damages, whether compensatory or punitive, or expenses arising therefrom,
either at law or in equity, which might arise out of, or are caused by, the
placement, construction, erection, modification, location, products
performance, use, operation, maintenance, repair, installation, replacement,
removal or restoration of said facility, excepting, however, any portion of such
claims, suits, demands, causes of action or award of damages as may be
attributable to the negligent or intentional acts or omissions of the city, or its
servants or agents. With respect to the penalties, damages or charges
referenced herein, reasonable attorneys’ fees, consultants’ fees, and expert
witness fees are included in those costs that are recoverable by the city. An
indemnification provision will not be required in those instances where the
city itself applies for and secures a special use permit for wireless
telecommunications facilities;

5. Additional provisions for special use permit review.

In addition to those standards and criteria in Section 50-37.1 Common

procedures and Section 50-37.10 Special and interim use permits, each

application for a special use permit for a wireless telecommunications facility
shall comply with the following additional standards:



(@)

(b)

The city may hire any consultant or expert necessary to assist the city in
reviewing and evaluating an application for a special use permit for a
wireless telecommunications facility, including the construction and
modification of the site, once permitted, and any site inspections. An
applicant shall deposit with the city funds sufficient to reimburse the city for
all reasonable costs of consultant and expert evaluation and consultation to
the city in connection with the review of any application including where
applicable, the lease negotiation, the pre-approval evaluation, and the
construction and modification of the site, once permitted. The initial deposit
shall be shall be set in accordance with Section 31-6(a) of the City Code;

The placement of the deposit with the city shall precede the pre-application
meeting. The city will maintain a separate escrow account for all such funds.
The city's consultants shall invoice the city for its services related to the
application. The total amount of the funds needed for the review of the
application may vary depending on the scope and complexity of the project,
the completeness of the application and other information as may be needed
to complete the necessary review, analysis and inspection of any
construction or modification. If at any time during the process this escrow
account has a balance less than $2,500, the applicant shall immediately,
upon notification by the city, replenish said escrow account so that it has a
balance of at least $5,000. Such additional escrow funds shall be deposited
with the city before any further action or consideration is taken on the
application. In the event that the amount held in escrow by the city is more
than the amount of the actual invoicing at the conclusion of the project, the
remaining balance shall, upon request of the applicant, be refunded to the

will _administratively approve an application to colocote on an existing
wireless telecommunication facility upon receiving a complete application, if
the application _meets all the requirements of the Chapter and would not
substantially change the physical dimensions of the wireless
telecommunication facility. Substantial changes shall mean:

(i) the _mounting of the proposed antenna on the tower would
increase the existing height of the tower by more than 10%, or by
the height of one additional antenna array with separation from
the nearest existing antenna not to exceed twenty feet,
whichever is greater, except that the mounting of the proposed
antenna may exceed the size limits set forth in this paragraph if
necessary to avoid interference with existing antennas; or

(ii) the mounting of the proposed antenna would involve the
installation of more than the standard number of new equipment
cabinets for the technology involved, not to exceed four, or more
than one new equipment shelter; or

(ii) the mounting of the proposed antenna would involve adding an
appurtenance to the body of the tower that would protrude from
the edge of the tower more than twenty feet, or more than the
width of the tower structure at the level of the appurtenance,
whichever is greater, except that the mounting of the proposed
antenna may exceed the size limits set forth in this paragraph if
necessary to shelter the antenna from inclement weather or to
connect the antenna to the tower via cable; or




(iv) the mounting of the proposed antenna would involve excavation
outside the current tower site, defined as the current boundaries
of the leased or owned property.

(d) At any stage prior to issuing a special use permit the city may require such
additional information as it deems necessary to confirm compliance with this
uDC;

(e) The city may refer any application or part of an application to any advisory,
other committee or commission for a non-binding recommendation;

(f) Notwithstanding that a potential site may be situated in an area of highest
priority or highest available priority, the city may disapprove an application for
any of the following reasons:

(i)  Conflict with safety and safety-related codes and requirements;

(i)  Conflict with the historic nature or character of a neighborhood or
historical district;

(i)  The use or construction of wireless telecommunications facilities that is
contrary to an already stated purpose of a specific zoning or land use
designation;

(iv) The placement and location of wireless telecommunications facilities
that would create an unacceptable risk, or the reasonable probability of
such, to residents, the public, employees and agents of the city or
employees of the service provider or other service providers;

(v)  Conflicts with the provisions of this Section 50-20.4.E;

(vi)  The failure of the applicant to provide additional requested information
in sufficient time for the city to comply with the requirements of MSA
15.99;

(9) Except for necessary building permits, once a special use permit has been
granted, no additional zoning approvals shall be required by the city for the
wireless telecommunications facilities covered by the special use permit;

(h) In order to verify that the holder of a special use permit for wireless
telecommunications facilities and any and all lessees, renters and licensees
of wireless telecommunications facilities, place and construct such facilities,
including towers and antennas, in accordance with all applicable technical,
safety, fire, building and zoning codes, laws, ordinances and regulations and
other applicable requirements, the city may inspect all facets of said permit
holder’s, renter’s, lessee’s or licensee’s placement, construction, modification
and maintenance of such facilities, including, but not limited to, towers,
antennas and buildings or other structures constructed or located on the
permitted site;

6. Relief and appeal.

Any applicant desiring relief, waiver or exemption from any aspect or requirement
of this Section 50-20.4.E may request relief, waiver or exemption in the submitted
application for either a special use permit, or in the case of an existing or
previously granted special use permit a request for modification of its tower
and/or facilities. The requested relief, and any relief granted by the city, may be
temporary or permanent, partial or complete. The burden of proving the need for
the requested relief, waiver or exemption is solely on the applicant to prove. The
applicant shall bear all costs of the city in considering the request and the relief,
waiver or exemption. No such relief or exemption shall be approved unless the
applicant demonstrates by clear and convincing evidence that if granted, the
relief, waiver or exemption will have no significant affect on the health, safety and
welfare of the city, its residents and other service providers;

F. Manufacturing, light.

In the MU-I district, this use is permitted provided it is related to and incidental to a permitted
institutional primary use on the property;
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Manufacturing, hazardous or special.

1.

In permitting any such uses, the city may impose appropriate conditions and
safeguards, including performance bonds, to protect the health, safety and
welfare of the residents of the community and the environment;

All future use of the land and structures erected on the land shall be governed by
and limited to the approved plans and conditions imposed by the city. Any
subsequent change or addition to the plan or use shall be submitted for approval
as if it were a new use;

Without limitation on other valid reasons for denying approval for such a use, the
city may deny approval if it finds that the use would have negative environmental,
health or safety impacts on the community or have little or no contiguity with
existing or programmed development in the affected area;

Mining, extraction, and storage.

1.

No special use permit for this use shall be issued until the city determines that:

(a) The city engineer has certified that the proposed extraction, removal or
processing, and the proposed finished grades on the property, will not
endanger the function of any public highway or utility easement of the city. If
the city engineer proposes conditions and safeguards that are necessary to
protect adjoining property, both city and privately owned, those conditions
and safeguards have been included in the application or agreed to in writing
by the applicant;

(b) The proposed excavation, removal or processing shall not result in the
creation of any hazardous sharp pits, steep banks, soil erosion, drainage or
sewerage problems or other conditions that would ultimately impair the use
of the property in accordance with the general purpose and intent of the
zoning regulations for that district;

(c) Finished slopes in the excavated area shall not exceed one foot vertical rise
to two feet of run except in the case of dams or swimming pools, or where
specifically approved in writing by the planning commission;

(d) No stagnant water shall be permitted to result from such removal, excavation
or processing;

No earthmoving, processing or excavating equipment or trucks that are

inoperative for more than 30 days shall be stored in the open on the property;

Upon completion of the excavation, processing or removal of earth materials in

accordance with the approved proposed contour lines, the premises shall be

cleared of all debris and, unless the excavated area is beneath water, a top layer
of soil that will sustain the growth of turf shall be spread over the premises and
shall be seeded with perennial rye or grasses;

All excavation, removal and processing, and the extent, limits, and time limits of

each activity, shall comply with all terms and conditions in the approved special

use permit;

The applicant shall post financial security pursuant to Section 50-37.1.P to

ensure compliance with the terms and conditions of the permit, including but not

limited to remediation of the site following excavation, removal and processing
operations;

Radio or television broadcasting tower.

All radio or television broadcasting towers shall be located in the area of the city known as
the tower farm within Section 28, Township 50, Range 14, so as to place the visual and
safety impacts of the structure near similar structures, unless the applicant provides a report
from a qualified specialist in the type of facility being constructed or the type of service being
provided stating that it is technically not possible to construct the required structure or to
provide the applicant’s service from that area of the city;
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J. Solid waste disposal or processing facility.

This use shall comply with the following standards:

1,

1.
12.

13.

14.

All aspects of the solid waste disposal operation shall be setback from all
property lines a minimum of 150 feet. Natural vegetation shall be retained in
such setbacks where practical. All aspects of yard waste composting facilities
shall be set back 100 feet from all property lines;

All solid waste disposal operations and facilities, including without limitation yard
waste composting facilities, medical waste disposal facilities and petroleum soil
disposal sites, shall comply with all state and Western Lake Superior Sanitary
District requirements;

Solid waste disposal facilities for industrial waste shall only be allowed in |-G and
I-W zones. Such facilities shall be approved in the special use permit only for
specified types of industrial waste;

The special use permit shall specify the types of wastes authorized;

Solid waste disposal facilities for construction debris shall only be allowed in I-G
and |-W zones’

Facilities for composting of yard waste shall not accept materials other than yard
waste;

No solid waste disposal facilities, except composting facilities, shall be permitted
in a designated shoreland or flood plain zone nor in an identified wetland as
defined in Section 50-18.1 or Atrticle VI;

All filled areas shall be covered and vegetated in accordance with an approved
schedule for filling, covering and vegetating. Further, there shall be an approved
plan as part of the special use permit for the vegetation and dust control of
stockpiled cover material;

There shall be no burning of materials;

. Facility locations shall have direct access to an arterial street and shall not

access through a neighborhood. Increased traffic generated by the facility shall
not have an adverse effect on the neighborhood. All roads leading to and from
and within facilities located in RR-1 and MU-B zones shall be constructed with an
approved dust-free material;

All' vehicles transporting materials to or from the facility shall be covered,

Except for yard waste composting facilities there shall be no processing,
separating or sorting of materials outside of covered structures;

Noise emanating from a building in which dumping, separating or other
processing of material is performed shall not exceed state noise requirements at
any property line that abuts property zoned other than I-G and |-W;

In the absence of other compliance funding required by state permitting
agencies, there shall be a bond, letter of credit or other security (including an
account to accept deposits of tipping fees) acceptable to the city, prior to the
issuance of a permit to ensure compliance with the terms of the permit and to
ensure proper closure of the facility. Such bond, letter of credit or other surety
shall provide for the amount of the closure costs estimated and certified by the
project engineer for each phase of operation and final closure;

K. Storage warehouse.

In the F-5 district, this use is only permitted in the West Superior portion of the F-5 district;

L. Wholesaling.
In the F-5 district, this use is only permitted in the West Superior portion of the F-5 district;

M. Wind power facility.

In all districts, wind power systems shall comply with the following requirements:
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10.

1.

12.

13.

The base of the tower shall be set back from all property lines, public rights-of-
way, and public utility lines a distance equal to the total extended height. A tower
may be allowed closer to a property line than its total extended height if the
abutting property owner(s) grants written permission and the installation poses
no interference with public utility lines or public road and rail rights-of-way;

In the MU-B district, towers that are 50 feet or less in height are permitted by
right; taller towers require a special use permit, and no tower shall be approved
over 200 feet in height. In other districts where this use is listed as a permitted
use, towers that are 200 feet or less in height are permitted by right; taller towers
require a special use permit;

Notwithstanding the provisions of subsection 2 above, no wind power facility shall
be taller than 75 feet within any migratory bird flight path;

Sound produced by the turbine under normal operating conditions, as measured
at the property line of any adjacent property improved with a dwelling unit at the
time of the issuance of the zoning certificate, shall not exceed 55 dba for any
period of time. The 55 dba sound level may be exceeded during short-term
events out of the owner’s control such as utility outages or severe wind storms;
The turbine and tower shall remain painted or finished in the color that was
originally applied by the manufacturer,;

The blade tip or vane of any small wind energy system shall have a minimum
ground clearance of 15 feet as measured at the lowest point of the arc of the
blades;

All signs on a wind generator, tower, building or other structure associated with a
small wind energy system visible from any public road, other than the
manufacturer's or installer's identification, appropriate warning signs or owner
identification, shall be prohibited,;

No illumination of the turbine or tower shall be allowed unless required by the
FAA;

Any climbing feet pegs or rungs below 12 feet of a freestanding tower shall be
removed to prevent unauthorized climbing. For lattice or guyed towers, sheets of
metal or wood or similar barriers shall be fastened to the bottom tower section
such that it cannot readily be climbed;

Building permit applications for small wind energy systems shall be accompanied
by standard drawings of the wind turbine structure and stamped engineered
drawings of the tower, base, footings and foundation as provided by the
manufacturer. Wet stamps shall not be required,;

No part of this use may project above any of the imaginary airspace surfaces
described in FAR Part 77 of the FAA guidance on airspace protection;

This use shall not be installed until evidence has been given that the utility
company has been informed of the customer's intent to install an interconnected
customer-owned generator;

If a wind turbine is inoperable for six consecutive months the owner shall be
notified that it must, within six months of receiving the notice, restore their system
to operating condition. If the owner(s) fails to restore their system to operating
condition within the six month time frame, then the owner shall be required, to
remove the wind turbine from the tower for safety reasons, at its expense. If the
owner(s) fails to remove the wind turbine from the tower, the city may pursue
legal action to have the wind generator removed at the owner’s expense.

12

/5



