ARTICLE V. ADMINISTRATION AND PROCEDURES.

This Section is intended to comply with all applicable provisions of MSA Chapter 462, as amended, and
shall be interpreted to comply with those provisions wherever possible.

50-35 Summary table.

Table 50-35-1: Procedures Summary Table
Type of Application Review, Decision, & Appeal Authority
R = Review D = Decision = _ - -
A = Appeal <> = Hearing e 2 o o
2 5 s | 8 3
: o i) = S < = c
N = Newspaper Notice & 83 2 @ 2 E = e}
S = Sign Notice M = Mail Notice Q S = 5 a L2 S § <
| 5 |28l 2| g |SE| S| & |=
RES = Resolution pa e - o O £ =
ORD = Ordinance 2 a e go =
AL= Action Letter S s | g g
COA = Certificate of Appropriateness -
Comprehensive Land Use Plan N R <R> D RES
UDC Textor Zoning Map Amendment § |} || ]
] Text Amendment] | N ] R | <R> | | D__|. ORD_|
__________________________ Map Amendment} N, S, M* | ¥ R <R> D ORD
District Plan Adoption/Amendment S v R <D> <A>
Subdivision Plat Approval % | & ]
... ConceptPlan} | o] R ] ]
e PrelimnaryPlaty s | 1 | | R <D> | AL ]
Final Plat R <D> AL***
Minor Subdivision/Registered Land s R <D> ALxer
Survey
Vacation of Street S, M v R <R> D RES
Concurrent Use of Streets Permit S v R <R> D ORD
Historic Resource Designation M <R> R D ORD
Variance S, M R <D> <A> AL
Special Use Permit S, M v R <D> <A> AL
Interim Use Permit S, M v R <R> D RES
Planning Review & | b ]
oeoooo...._.__General Planning Review} |} | | D__ | .l <A> || AL |
Planning Commission Review When
required in MU-C, MU-W, MU-I Zoning S, M v R <D> <A> AL
Districts and HE-O Overlay District
Temporary and Sidewalk Use Permit D <A> AL
Zoning Permit**** D <A> AL
Historic Construction/Demolition S <D> <A> COA
Wetland/WCA Permits D <A> AL

*Mailed notice is required to affected property owners within 350 ft. when the amendment involves changes in district boundaries

affecting an area of 5 acres or less.

** Planning staff will provide applicant with a preapplicaiton verification.

*+* Applicant must provide documentation that the plat or RLS has been recorded with the county.

**xx This category includes shoreland permit, erosion and sediment control permit, sign permit, fence permit and airport environs
permits. Appeals of airport environs permits related to Duluth International Airport are heard by the airport board of adjustment.

(Ord. No. 10041, 8-16-2010, § 8; Ord. No. 10044, 8-16-2010, § 6; Ord. No. 10096, 7-18-2011, § 46; Ord.
No. 10192, 12-17-2012, § 12; Ord. No. 10286, 3-10-2014, § 17; Ord. No. 10303, 6-9-2014, § 1.)
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50-36 Reviewers and decision-makers.

50-36.1 Council.

The council is the governing body of the city, with all of those powers granted by the state and the City
Charter. In the context of this Chapter, the council has the following powers.

A. To adopt the comprehensive land use plan and to approve all amendments to it
pursuant to Section 50-37.2;
B. To adopt the text, amendments to that text, and interim ordinances related to this

Chapter pursuant to Section 50-37.3;

To adopt the official zoning map and all amendments to it pursuant to Section 50-
37.3;

To approve the vacation a public street pursuant to Section 50-37.6;

To approve the concurrent use of a public street pursuant to Section 50-37.7;

To approve historic resource designations pursuant to Section 50-37.8;

To approve interim use permits pursuant to Section 50-37.10;

To hear appeals of decisions of the planning commission pursuant to Section 50-
37.1.0. (Ord. No. 10044, 8-16-2010, § 6.)

IOGMmMO O

50-36.2 Planning commission.

A. Creation.

The planning commission is that body authorized by MSA 462.354 and created by Ordinance
1809. In addition, the council hereby designates the planning commission as the board of
adjustment authorized by MSA 462.354 and Section 27 of the City Charter. The planning
commission shall have all powers authorized for a planning commission or a board of
adjustment under the state law and this City Code. Procedures before the planning
commission shall be governed by rules and regulations adopted by the commission. This
Section is intended to comply with the provisions of MSA 462.354 as amended, and Section
27 of the City Charter, and shall be interpreted to comply with those provisions wherever
possible;

B. Membership and terms.

Except as provided by Ordinance 9985, the planning commission shall consist of nine
members, all of whom shall be citizens of the city and none of whom shall be a paid city
employee, and all of whom shall be appointed by the mayor and with the consent of the
council, and all of whom shall make and file with the city clerk an oath and affirmation as
provided in Section 28 of the city Charter. Members shall be appointed for a term of four
years, and the terms shall be staggered in accordance with Ordinance 9985. Vacancies shall
be filled by appointment for the unexpired term only. Members of the board shall serve
without compensation;

C. Meetings and proceedings.

1. All hearings of the planning commission shall be public and shall occur after 5:00
p.m.;

2. The concurring vote of a majority of the members of the commission shall be
sufficient to exercise any power granted to the planning commission by this
Chapter;

3. The commission may delegate to a committee of the commission or to its
secretary specific review and approval activities provided that it provides written
criteria to guide the performance of the delegated duties, and the decisions made
by the committee or secretary will be considered decisions of the commission;
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D. Powers.

Except as otherwise provided in this Chapter or other law, the planning commission shall
have the following powers within all zone districts:

1. Appeals.
To hear and decide appeals where an applicant alleges an error in any order,
requirement, permit or decision made by the land use supervisor or the building
official in the enforcement of any provisions of this Chapter, pursuant to Section
50-37.1.0. In the case of each appeal, the commission shall make written
findings of facts and conclusions of law giving the facts upon which it acted and
its legal conclusions from such facts;

2. District plans.
To approve, approve with modifications, or deny applications for approval of a
district plan in those districts where approval of such a plan is required prior to
development, pursuant to Section 50-37.4;

3. Subdivision plats.
To approve, approve with modifications, or deny preliminary and final plats for
the subdivision of land pursuant to Section 50-37.5 and in accordance with the
state law;

4. Variances.
To approve, approve with modifications or deny applications for variances to the
provisions of this Chapter as provided in Section 50-37.9;

5. Special use permits.
To approve, approve with conditions or deny applications for a special use permit
pursuant to Section 50-37.10;

6. Planning review for certain districts.
Planning review in the MU-N, MU-C, MU-1 and MU-W districts pursuant to
Section 50-37.11;

7. Review and recommendation.
To review and comment on any application for which a review role for the
commission is shown in Table 50-35-1. (Ord. No. 10041, 8-16-2010, § 9; Ord.
No. 10044, 8-16-2010, § 6.)

50-36.3 Heritage preservation commission.

A. Creation.

Pursuant to Minnesota Statute 471.193, there is hereby created and established a city of
Duluth heritage preservation commission, hereinafter called the “"commission." The
commission shall have the responsibility of recommending to the city council the adoption of
ordinances designating areas, places, building structures, works of art or other objects having
special historical, cultural or architectural interest for the community as historical preservation
landmarks or districts;

B. Membership and terms.

The commission shall consist of seven voting members, all of whom are to be citizens of
the city, five of whom will be appointed by the mayor with the approval of the council; one will
be appointed by the county historical society, and one will be appointed by the planning
commission. Members shall be persons who have demonstrated an interest in the historical,
cultural or architectural development of the city or who own property within a historic
preservation district. At least two of the five members appointed by the mayor shall be
preservation-related professionals;

Appointments shall be for a term of three years. In the event of a vacancy, the vacancy
for the unexpired term shall be filled in the same manner as the appointment was originally
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made. Members shall serve without compensation and shall continue to hold office until their
successors have been appointed and confirmed,;

C. Powers.

The heritage preservation commission shall have the following powers:

1.
2.

3.
4.

10.

11.

Recommendation of historic preservation sites and districts to the city council;
Approve, approve with conditions or deny applications for historic construction
and demolition permits pursuant to Section 50-37.14;

Recommend historic preservation guidelines specific to a landmark or district;
Make an annual report to the state historic preservation officer by October 31 of
each year;

Conduct continuing survey of all areas, places, buildings, structures or similar
objects in the city that the commission, on the basis of information available or
presented to it, has reason to believe are or will be eligible for designation as
historic preservation landmarks or districts;

Work for the continuing education of the citizens of the city with respect to the
historic and architectural heritage of the city and keep current and public an
official list of designated historic preservation landmarks and districts;

The commission may retain the services, on a permanent or part-time basis, of
technical experts and other persons as may be required to perform the
commission’s duties;

The commission shall have authority to solicit gifts and contributions to be made
to the city and to assist in the preparation of applications for grant funds to be
made to the city for the purpose of historic preservation;

The commission may recommend to the planning commission and council that
certain properties eligible for designation as historic preservation landmarks or
districts be acquired by gift, by negotiation or other legal means;

Upon final designation of a historic preservation landmark or district, adopt
historic preservation guidelines specific to the landmark or district. Such
guidelines shall detail allowable architectural and/or site modifications, essential
features to be retained and any other criteria by which future proposals for
modifications shall be judged. The United States secretary of the interior
standards for treatment of historic properties shall be among the standards used
to create such a program. These guidelines are intended to provide assurance
to owners of properties within historic preservation landmarks or districts that any
permit review process will be based on clear and objective standards rather than
the taste of individual commission members;

The commission may nominate a historic preservation landmark or district to the
national register of historic places, but only with the consent of the council. (Ord.
No. 10041, 8-16-2010, § 10; Ord. No. 10044, 8-16-2010, § 6; Ord. No. 10096,
7-18-2011, § 47; Ord. No. 10225, 5-28-2013, § 9.)

50-36.4 Land use supervisor.

The land use supervisor is that individual responsible for administration of all aspects of this Chapter
where specific authority has not been delegated to another city official or employee, and is responsible for
exercising those powers to implement adopted plans through the review of applications described in MSA
462.356 subdivision 2 and MSA 462.359. The land use supervisor may delegate specific responsibilities
to any individual city employee under the supervisor's management, but shall remain responsible for all
decisions made by those employees. Except as otherwise provided in this Chapter or other law, the land
use supervisor's authority shall extend to all zone districts. The land use supervisor's authority shall
include, but shall not be limited to, the following:

A. Planning review.

To approve, approve with modifications or deny applications for planning review pursuant to

Section 50-37.11;
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B. Temporary and sidewalk use permit.

To approve, approve with modifications or deny applications for approval of a temporary or
sidewalk use permit pursuant to Section 50-37.12;

C. Review and recommendation.

To review and comment on any application for which a review role for the land use supervisor is
shown in Table 50-35-1;

D. Application manual and administrative procedure.

To prepare an applications manual and adopt administrative procedures to implement this
Chapter. (Ord. No. 10044, 8-16-2010, § 6; Ord. No. 10096, 7-18-2011, § 48.)

50-36.5 Building official.

The building official shall be responsible for ensuring that applications for the following permits and
approvals are only issued if the application complies with (a) the provisions of this Chapter, as such
provisions may have been modified by any variance approved by the planning commission, and (b) any
district plan approved by the planning commission and applicable to the area where the permit or
approval is sought. The building official may delegate specific responsibilities to any individual city
employee under the official's management, but shall remain responsible for all decisions made by those
employees. Except as otherwise provided in this Chapter or other law, the building official’s authority
shall extend to all zone districts. The building official’'s authority shall include, but shall not be limited to,
the following:

A. Zoning permits.

Approve, approve with conditions or deny applications for zoning permits pursuant to Section
50-37.13. Conditions shall only be applied to bring the application into conformity with this
Chapter and related administrative regulations. In the administration of the State Building
Code on projects where no permit is required under this Chapter, the building official shall, to
the extent feasible and practical, utilize the erosion and sediment practice specifications as
guidelines for adequate erosion control;

B. Airport environs permit.

Serve as the zoning administrator for the Duluth International Airport pursuant to the zoning
regulations enacted by the joint airport zoning board and pursuant to MSA 360.063, subd. 3;

C. Building permits.

Approve, approve with conditions or deny applications for building permits pursuant to
Section 50-37.15. Conditions shall only be applied to bring the application into conformity
with this Chapter, the applicable building code(s) and related administrative regulations;

D. Certificates of occupancy.

Approve, approve with conditions or deny applications for certificates of occupancy pursuant
to Section 50-37.16. Conditions shall only be applied to bring the application into conformity
with this Chapter, the applicable building code(s) and related administrative regulations.
(Ord. No. 10044, 8-16-2010, § 6.)

50-36.6 Other departments.

Additional departments of the city may be consulted regarding any application under this Chapter,
or regarding the potential impacts of the proposed activities or structures covered by an application, at the
discretion of the building official, the land use supervisor, the historic preservation commission, the
planning commission or council.

Notices to consider variances, amendments, or special uses under shoreland standards will be
sent to the DNR commissioner or the commissioner’s designated representative at least ten days before
public hearings. Notices of hearings to consider proposed plats will include copies of the plats.
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A copy of approved amendments and plats, and final decisions granting variances or special uses

under shoreland standards will be sent to the DNR commissioner or the commissioner’'s designated
representative within ten days of final action. (Ord. No. 10044, 8-16-2010, § 6; Ord. No. 10075,
1-24-2011, 8§ 2.)

50-37

Review and approval procedures.

50-37.1 Common procedures and requirements.

A. Pre-application meetings.

A pre-application meeting is an informal discussion between a potential applicant, interested
citizen, city staff and the heritage preservation commission (if applicable) regarding a
possible project subject to this Chapter. The purpose of the pre-application meeting is to
assist the applicant by identifying the types of approval needed to complete the project,
application material and impact studies required, applicable comprehensive plan provisions
and applicable review criteria. A pre-application meeting may include a site visit at the
request of the city. Pre-application meetings are required for the following types of
applications:

UDC zoning map amendment;

District plan adoption or amendment;

Subdivision concept plan;

Vacation of street;

Concurrent use of streets permit.

Historic resource designation;

Special use or interim use permit;

Nogagkwbr

B. Authority to file applications.

1. A property owner or a contract purchaser may apply for any type of permit or
approval unless a more specific application is stated in this Section 50-37.1.B or
in sections 50-37.2 through 16 below. In the event of a conflict between the
provisions of this Section 50-37.1.B and the provisions of sections 50-37.2
through 16, the provisions of sections 50-37.2 through 16 shall govern;

2. An agent of the property owner, or a resident of the property, may apply for any
type of permit or approval provided the agent or resident has written authority of
the property owner to do so;

3. Applications for designation of a historic resource are governed by Section 50-
37.8;

4. Any person may request an interpretation of this Chapter, and the land use
supervisor may issue interpretations of this Chapter as needed and shall post
issued interpretations on the city web site;

C. Application materials and fees.

1. Each application for a permit or approval, or for a modification of a permit or
approval, pursuant to this Chapter, shall include all those application materials
listed for that type of application or modification listed in the UDC application
manual for this Chapter and a fee in the amount listed for that type of application
or modification shown in the latest schedule of fees approved by council;

2. The city may reject applications not meeting the requirements of this Chapter, the
UDC application manual, or as required or authorized by MSA 15.99;

3. Any and all representations made by the applicant to the city on the record during
the application process, whether written or verbal, shall be deemed a part of the
application and may be relied upon in good faith by the city;
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4. The schedule of fees shall be adopted from time to time by the council by
resolution, pursuant to Section 31-6 of the Code, to defray estimated staff costs
and expenses of processing applications;

5. The schedule of fees may provide for additional fees if an applicant submits more
than two applications that are incomplete, pursuant to Section D below, for the
same proposed development;

6. All fees are non-refundable regardless of whether the applicant withdraws the
application prior to a decision or whether the application is approved, approved
with conditions or denied;

D. Determination of completeness.
A determination of completeness shall be made for each application pursuant to MSA 15.99;
E. Inactive complete applications.

If an application has been determined to be complete, but review of the application reveals
possible additional impacts on the surrounding area, any request by the city for additional
materials necessary to evaluate those impacts shall comply with the provisions of MSA
15.99;

F. Withdrawal of applications.

An applicant may withdraw an application at any time prior to a decision by the city by filing a
written request to withdraw the application with the city. Any resubmission is subject to the
provisions of subsection 50-37.1.G below. If the application is later resubmitted, it shall be
treated as a new application for purposes of review and scheduling. Any fees paid for a
withdrawn application shall not be refunded;

G. Successive applications.

If an application pursuant to this Chapter has been denied by the city, an application
requesting the same or essentially the same approval shall not be accepted during the next
12 months;

H. Public notice.

1. Types of notice.

The city uses one or more of the following methods to notify the public about

pending applications where there is an opportunity for public comment on the

application. The type(s) of notice provided for different types of applications are

shown in Table 50-35-1.

(a) Newspaper notice means the publication of one notice in a newspaper of
general circulation within the city at least ten days before the date of the
public hearing, except in the case of amendments to the text of this Chapter
or zoning map, in which case the notice shall be published at least once each
week for three successive weeks before the date of the public hearing;

(b) Mailed notice means a letter mailed by first class mail to property owners
within 350 feet of the applicant’s parcel at least ten days prior to the date of
the public hearing. In the case of an application for vacation of a street, the
notice shall be mailed to the owners of all properties abutting (a) the portion
of the street proposed to be vacated, and (b) the portion of that street
extending 350 feet from the ends of the portion proposed to be vacated. In
the case of an application for rezoning an area of five acres or less, the
notice shall be mailed to each property owner in the area to be rezoned and
each owner of property located partly or entirely within 350 feet of the area to
be rezoned. Failure to give mailed notice as required by this Section or any
defect in the notice given shall not invalidate any action of the planning
commission or council, provided that a bona fide attempt to comply with this
Section has been made;
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(c) Sign notice means a sign with minimum dimensions of 24 inches by 30
inches posted as close as reasonably possible to each street frontage on the
applicant’'s property with the text between three and five feet above grade
level, with a title line reading “Zoning Notice” in letters at least three inches
tall, and with the remainder of the text in letters at least 1/2 inch tall. Each
sign must be posted at least two weeks before the date of the public hearing,
and must remain in place and legible through the date of the public hearing
as shown on the sign. If the sign will not be legible at the stated height due
to snow accumulations it may be placed higher, but at the lowest elevation
that will be legible to the public. If snow obscures the sign during the posting
period, the snow shall be removed and/or the sign shall be relocated so as to
be legible within 24 hours after snowfall ends. Evidence produced at or
before the public hearing that one or more of the required signs were not in
place or legible throughout that period shall be grounds for postponement of
the public hearing and a requirement to repost the property. Required signs
may not be posted in any portion of the public right-of-way;

2. Content of notice.

Each required notice shall include the following information:

(&) The name of the applicant;

(b) The address of the property;

(c) A narrative description of the project including the proposed land uses, size
(in square feet) and height (in feet and stories) of any proposed buildings or
building expansions;

(d) The type of permit or approval being sought;

(e) Contact information where additional information can be obtained from the
applicant (which may be an address, telephone number, web site, or e-malil
address or other electronic site or method);

(f) Contact information for the assigned city staff member;

(g) The date, time and place of the public hearing;

Special notice provision for appeals.

In the case of an appeal to the planning commission or council pursuant to

Section 50-37.1.0, mailed notice shall be provided to any interested parties that

were notified of the original application and the right to receive notice of any

appeal, and who have notified the city in writing that they would like to receive
notice of the appeal;

l. Public hearings.

1.

2.
3.

Public hearings before the planning commission and public hearings before the
council on matters related to this Chapter shall be conducted pursuant to rules
and practices established by each of those bodies and in compliance with state
law;

Attendance shall be open to the public;

All hearing and decision timeframes shall comply with MSA 15.99;

Review criteria.
1.

The planning commission shall approve or recommend approval of an application

if it makes a written finding that:

(a) The application is consistent with the adopted comprehensive land use plan,
as that plan may have been amended after adoption;

(b) The application complies with all applicable requirements of this Chapter, as
those requirements may have been varied through a variance approved
pursuant to Section 50-37.9;

(c) The application complies with all additional approval criteria listed in Section
50-37.2 below;
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If the planning commission determines that the criteria in subsection 1 have not
been met, the commission shall deny or recommend denial of the application or
approve it with conditions to bring the application into conformance with the
above criteria;

The council is encouraged, but not required, to make decisions on applications
under this Chapter pursuant to the criteria listed in subsection 1. In no case may
the city’s final action result in the approval of a use variance;

The applicant bears the burden of proof that an application complies with all
applicable standards and criteria in this Chapter;

K. Conditions on approval.

1.

As an alternative to denying an application, the building official and the land use
supervisor are authorized to approve applications with conditions necessary to
bring them into compliance with the requirements of this Chapter or with any
previously approved district plan for the property;

As an alternative to denying an application, the planning commission is
authorized to recommend or impose conditions on approvals that it determines
are necessary to (a) bring the application into compliance with the requirements
of this Chapter, the purposes of the zone district where the property is located or
any previously approved district plan for the property, or (b) prevent or minimize
adverse effects upon surrounding areas or upon public facilities and services;

All conditions imposed on approved applications shall be reasonably related to
the anticipated impacts of the proposed development or land use and to the
purposes of this Chapter;

In the case of decisions made by the planning commission or council, where
mitigation of the impacts of a proposed plan or development requires an
applicant to dedicate land or pay money to a public entity in an amount that is not
calculated according to a formula applicable to a broad class of applicants, any
condition imposed shall be roughly proportional both in nature and extent to the
anticipated impacts of the proposed development, as shown through an
individualized determination of impacts;

Any conditions on approved applications shall be listed in or attached to the
approval document, and violation of any approved condition shall be a violation
of this Chapter;

L. Administrative adjustments.

Where an application concerns development or redevelopment of a lot and the applicant
demonstrates practical difficulty in designing the redevelopment to comply with all
requirements of this Chapter, the land use supervisor is authorized to approve applications
that diverge from the requirements of this Chapter in up to two of the following ways:

1.

The front, side or rear setback of a new or modified structure is one foot smaller
than the minimum setbacks required by this Chapter;

For properties zoned Residential-Traditional (R-1) or Residential-Urban (R-2),
and have a lot frontage of 40 feet of less, the corner side yard setback is no less
than five feet smaller than the minimum setback required by this Chapter;

The front, side, or rear setback for a new or modified City operated utility
structure on existing utility lines is no less than five feet;

The height of a new or modified structure is no more than two feet taller than the
maximum allowed by this Chapter;

For properties where Section 50-24 requires more than three off street parking
spaces, and the property does not contain a single-family residential structure
(regardless of the use of that structure) the site may contain one less parking
space than is required, or may contain one more parking space than the
maximum allowed in Section 50-24.4;
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Handicap accessibility structures can encroach into the yard setbacks;

For properties where Section 50-21.2 requires improved street frontage,
exceptions limiting the street improvement to no more than 50 feet in length may
be granted if the land use supervisor determines that further extension of the
street is not anticipated due to topography, comprehensive land use plan or utility
availability;

For properties where Section 50-21.2 requires that not more than 30 percent of
the rear yard be occupied by any one accessory structure, exceptions may be
granted for an accessory structure to occupy up to 40 percent of the rear yard;
The area of a new or modified sign is no more than ten percent larger than the
maximum allowed by Section 50-27;

M. Modifications of approvals.

1. Application.

An applicant who has received a permit or approval from the city pursuant to this
Chapter may apply to modify that approval pursuant to this Section 50-37.1. An
application for a modification shall be made to the building official, who shall
determine whether it requests a minor or major modification pursuant to the
criteria in subsections 2 or 3, as applicable;

Minor modifications.

Minor modifications are those that (a) relate to redevelopment of a single building
on one or more existing platted lot(s), (b) qualify as administrative adjustments
pursuant to subsection 50-37.1.L or (c) that the city determines are otherwise
consistent with any district plan approved for the zone district where the property
is located. Applications for minor modifications may be approved by the city if it
determines that the applicant would have practical difficulties designing or
constructing the project without the minor modification. However, the city may
require that an application meeting the criteria for a minor modification be treated
as an application for a major modification if it determines that the application
raises a significant public controversy on which numerous parties other than the
owner of the property may want to offer testimony;

. Major modifications.

Major modifications are those that do not qualify as administrative adjustments
pursuant to subsection 50-37.1.L or minor modifications pursuant to subsection 2
above. Applications for major modifications shall be treated as a new application
for an approval of the same type being modified. However, if the city determines
that an application for modification is not consistent with a district plan applicable
to the property, and that the inconsistency may materially and adversely affect
other property owners subject to the same district plan, the city may require that
the applicant obtain approval of a revised district plan instead of a major
modification. In the case of a major modification involving a natural resources
permit, the city may require additional reports and data necessary to evaluate the
impacts of the modification;

N. Lapsing of approvals.

Some permits and approvals issued pursuant to this Chapter shall lapse and be of no further
force or effect if the action approved in the permit or approval does not begin within a specific
period of time, as listed below:

1.

Approved preliminary plats for subdivision shall lapse unless a complete
application for a final plat of at least 50 percent of the land covered by the
preliminary plat is submitted within one year of the preliminary plat approval.
Approved final subdivision plats shall lapse unless the approved final plat is
recorded within two years after approval;
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2. Approved minor subdivisions and boundary line adjustments shall lapse unless
recorded within 180 days of approval,;

3. Approved vacations of streets shall lapse unless a plat showing the vacation is
recorded with the office of the county recorder within 90 days after final approval;

4. Approved planning reviews, zoning permits, special use permits, interim use
permits, concurrent use of street permits, sidewalk use permits and variances
shall lapse if the project or activity authorized by the permit or variance is not
begun within one year of the permit date. The building official may extend this
period one time for a period of up to one year if the property owner presents a
written request showing the reasons for the delay was outside the owner’s
control;

5. Erosion and sediment control permits (ESCP) shall lapse one year after approval
if all construction activities are not completed or the entire site is not fully
stabilized with 70 percent successful establishment of vegetation. In case of a
lapse of the ESCP, a new permit shall be obtained,;

6. Approved building permits shall lapse one year after issuance unless
construction has begun by that date;

7. The MS-4 statement of compliance and accompanying drainage report will be
valid for two years from the date of approval. If permanent stormwater facilities
(BMPs) are not fully constructed and operational within two years, and extension
of one year may be granted if a written request is submitted and approved by the
city engineer. The written request should document the reasons for the
extension and the current state of completion of the project;

0. Appeals.

This Section is intended to comply with the provisions of MSA 462.357 and MSA 360.068 as
amended, and shall be interpreted to comply with those provisions wherever possible.
1. General provisions for appeal to planning commission.

(a) Except as noted in subsection 2, any person aggrieved by, or any
department of the city affected by, any decision of any city official engaged in
the administration or enforcement of this Chapter may appeal that decision to
the planning commission. The appeal must be filed within ten days after the
decision by filing with the building official a written notice of appeal
addressed to the commission and specifying the grounds of the appeal;

(b) If the appeal relates to a decision regarding the zoning of an airport or the
Airport Overlay district, any person aggrieved by the decision, any taxpayer
affected by the decision and any governing body of a municipality, county or
airport zoning board, that believes the decision is an improper application of
this Chapter as it concerns that governing body or board may appeal that
decision to the airport board of adjustment. The appeal must be filed within
ten days after the decision by filing with the building official a written notice of
appeal addressed to the board and specifying the grounds of the appeal. If
the appellant is a person aggrieved or a taxpayer affected by the decision
regarding the zoning of an airport or the Airport Overlay district, the applicant
shall submit an appeal to the city clerk in the manner set forth in Minnesota
Statutes 360.068, Subdivision 2. All appeals shall be pursuant to and
consistent with the procedures in the Duluth International Airport Zoning
Ordinance adopted by the city and four other jurisdictions, and in the event of
an inconsistency between that Airport Zoning Ordinance and this Chapter,
the provisions of the Airport Zoning Ordinance shall govern;

(c) The building official shall promptly transmit to the commission, or to the
airport board of adjustment, as applicable, the documents and records
related to the decision being appealed;

(d) A timely appeal shall stay all proceedings involved in the appeal; and no
appeal shall be deemed to permit the appellant to do or to continue doing,
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directly or indirectly, any act or thing prohibited by the decision being
appealed. However, if the building official notifies the planning commission
in writing that a stay would cause imminent peril to life or property, and
provides written reasons for that opinion, the planning commission may order
that proceedings not be stayed pending appeal;

(e) The commission shall fix a time for a hearing on the appeal, shall provide
notice of the hearing pursuant to Section 50-37.1.H, and shall hold a public
hearing pursuant to Section 50-37.1.1;

(H Any party may appear at the hearing in person, by agent or by attorney.
Notice of the decision of the board shall be mailed to the appellant;

(g) If the appeal alleges that the boundaries of a wetlands or shorelands area on
the Natural Resources Overlay map in Section 50-18.1 are in error, the
appellant shall bear the burden of proving the map erroneous by the
production of clear and convincing technical evidence;

2. Exceptions.

(&) An appeal from any decision regarding the interpretation or application of
sign regulations in subsections 50-27.1.1, No safety obstructions, 50-27.1.L,
Attachment to buildings, 50-27.1.M, Wind pressure design, 50-27.1.N,
Electrical wiring, or 50-27.1, Certification of structural engineer, must be
taken to the state building official as provided in the State Building Code;

(b) An appeal from a decision regarding a building permit must be taken to the
building appeals board created in Article 1V of Section 10 of the City Code or
to the state building official,

(c) An appeal from any decision under the housing code provisions in Section
50-32 of this Chapter must be taken to the building appeals board;

(d) If an applicant believes that the decision of staff regarding compliance with
the requirements of the SP-O zone district is incorrect or deprives the
applicant of the reasonable use of his or her property, or is unreasonable
given the size and shape of the property and its orientation to the protected
views, the applicant may request review of the decision by the planning
commission. The planning commission’s review shall be based on the
purpose and standards of this Section, but may authorize variations to those
standards, in accordance with the procedures in Article V of this Chapter, if
unusual site conditions not generally shared along Skyline Parkway make
compliance with the standards unreasonable or ineffective to protect the
intended views of Lake Superior, the St. Louis River and the harbor;

3. Powers of planning commission on appeal.

(a) The planning commission shall consider the record of the application and any
testimony presented at the hearing regarding the application of this Chapter
to the application and shall affirm, modify or reverse the decision appealed,
and may make any orders, requirements, decisions or determinations that
the building official or land use supervisor could have made regarding the
application;

(b) In hearing permitted appeals of decisions regarding the sign regulations in
Section 50-27, the planning commission shall have only the power to affirm,
reverse or modify the decision of the building official;

(c) In the case of an appeal regarding the application of the NR-O Natural
Resources Overlay district, no relief shall be granted that violates the
limitations on variances applicable to that district;

(d) The decision of the planning commission shall be final unless a further
appeal is filed pursuant to subsection 4 below;

4. Appeals of planning commission decisions to council.

(a) Except as provided in subsection 5 below, any person aggrieved by, or any

department of the city affected by, any decision of the planning commission
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on an appeal pursuant to subsection 1 above may appeal that decision to the
council;

(b) Any appeal must be filed within ten days after the planning commission’s
decision by filing with the city clerk a written notice of appeal addressed to
the council and specifying the grounds for the additional appeal,

(c) The filing of a notice of appeal shall stay all proceedings in furtherance of the
decision appealed from. However, if the building official notifies the council
in writing that a stay would cause imminent peril to life or property, and
provides written reasons for that opinion, the council may order that
proceedings not be stayed pending appeal;

(d) The council shall hear the appeal at the next scheduled meeting with time
available, and may affirm, modify or reverse the board's decision, and may
make any orders, requirements, decisions, or determinations it deems
appropriate regarding the appeal;

(e) No decision on an appeal or variance shall have the effect of allowing a use
that is not a permitted or special use in the zone district where the property is
located;

() If the appeal is regarding an application in any district where the approval of
a district plan is required or requested prior to development, the council shall
only approve development plans if it finds that the requirements for the
district plan in that district will be satisfied;

Appeal of planning commission decisions to the courts.

(@) In the case of an appeal regarding the zoning of an airport or an Airport
Overlay district, the appeal shall proceed pursuant to applicable state law
and shall be perfected within 60 days after the decision appealed from is filed
in the office of the planning commission;

(b) In case of decisions appealable to the district court pursuant to MSA
462.361, the appeal shall be perfected in 60 days after the decision appealed
from is filed in the office of the planning commission;

(c) All other appeals not otherwise provided for above shall be pursuant to MSA
606.01;

Appeals of heritage preservation commission decisions to council.

Where applicable, subsection 50-37.1.0.4 shall apply of heritage commissions

decisions, when appealable to city council;

P. Security for improvements.

1.

If the provisions of this Chapter or conditions attached to a permit or approval
under this Chapter require the applicant to construct or make improvements to
the property, to protect the city or adjacent property owners from injury or
damage, or to return the property to a stated condition following the completion of
operations or construction, and those actions have not been completed, then the
city shall require the applicant to post security to ensure that those improvements
are made in a timely manner, and that if the applicant fails to make those
improvements the city will have adequate funds on hand to complete the
improvements at the applicant’'s expense;

Security shall be posted in a form acceptable to the city, which may include but
are not limited to cash, a promissory note, a letter of credit issued by a financial
institution acceptable to the city, or a performance bond issued by a financial
institution acceptable to the city. The security shall be in an amount equal to 110
percent of the estimated cost for the city to complete the improvements;

The city shall release posted financial security upon confirmation by the building
official that the required improvements have been constructed in accordance with
all applicable design and construction standards. In the case of any
improvements to be dedicated to the city, the city shall release posted financial
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security upon acceptance of the improvements by the city. At the discretion of
the building official, partial releases of financial security may be made after
construction or dedication of some but not all of the required improvements, but
financial security equal to 110 percent of the estimated cost of for the city to
complete the improvements shall be retained;

As an alternative to requiring the posting of financial security, the city may
authorize the issuance of a temporary certificate of occupancy for the property,
provided that the applicant signs a development agreement with the city agreeing
to pay the city a specific financial penalty per month if the required improvements
are not constructed by a certain date. The amount of the penalty shall be
calculated so that if the applicant does not construct the improvements within one
year after the required date the penalties will equal at least that amount set in
accordance with Section 31-8 of this Code of the estimated cost for the city to
complete the improvements. (Ord. No. 10044, 8-16-2010, § 6; Ord. No. 10096,
7-18-2011, § 49; Ord. No. 10153, 5-14-2012, § 14; Ord. No. 10155, 5-29-2012, §
28; Ord. No. 10129, 12-17-2012, § 13; Ord. No. 10286, 3-10-2014, § 18; Ord.
No. 10303, 6-9-2014, § 2.)
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50-37.2 Comprehensive land use plan adoption or amendment.

A. Application.

Pursuant to state law, only the planning agency (planning commission or planning staff) or
council may initiate amendments to the comprehensive land use plan;

B. Procedure.

The proposal shall be reviewed by the land use supervisor,
who shall forward a recommendation to the planning Comprehensive Plan
commission. The planning commission shall then review

the proposal and make a recommendation to council. Amendment
Council shall then make a decision to adopt, modify or not
adopt the plan or amendment pursuant to the criteria in
subsection C below. Council action shall be by resolution,
with the affirmative votes of at least two-thirds of those

Council or Planning

members constituting a quorum required to take action; Initiative
C. Criteria.
The planning commission shall review the proposal, and Staff Review

council shall make a decision, based on whether the
proposal promotes the best interests of the city and the
general health, safety and welfare of the citizens of Duluth.
(Ord. No. 10044, 8-16-2010, § 6.) Planning Commission
Review and Public
Hearing

City Council Decision

Appeal to Courts

Indicates Public
Hearing Required
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50-37.3 UDC text or zoning map amendment.

A. Application.

1. The planning commission may, upon its own motion, propose and hear
amendments to the text of the UDC or the boundaries of the official zoning map.
Any property owner may petition the planning commission to amend the district
boundaries in which the property is located;

2. The application provisions of Section 37.1.B shall apply to the extent they are
consistent with subsection 1 above.

B. Procedure.
1. Planning commission review.
The planning commission shall review the UDC_ Text or
application, conduct a public hearing Zoning Map
pursuant to Section 50-37.1.1, with public Amendment

notice as required by Section 50-37.1.H, and
make a written recommendation to council
based on the criteria in subsection C below; Preapplication Conf.

2. Council decision. (map amendments only)

Upon receipt of the planning commission
recommendation, the council shall make a
decision to adopt, adopt with modifications, or )
deny the application based on the criteria in Staff Review
subsection C below. Council action shall be
by ordinance;

3. When written consent or supermajority

required. Planning Commission
The following provisions shall apply after the Review and Public
initial adoption of the zoning map reflecting Hearing
the zone district consolidations reflected in
this UDC.
(&) Where a proposed amendment to the

zoning map would change any property City Council Decision

from a residential district to a mixed use,
form or special purpose district, a
planning commission hearing and a
notice of three weeks shall be required.
In addition, the affirmative vote of 2/3 of
the council shall be required if:

(i) The city has not received the
written consent of the owners of 2/3 Indicates Public
of those properties located wholly Hearing Required
or partially within 100 feet of the
property proposed to be rezoned;

(i)  The planning commission has completed a study of an area containing
at least 40 acres of land surrounding the applicant’s property and the
proposed rezoning is a result of that study, and a finding is made that it
would be impractical to obtain the required written consent;

(b) For purposes of this provision, the property proposed to be rezoned shall
include all contiguous property owned by the applicant, including the parcel
proposed for rezoning, as well as any contiguous properties purchased from
the applicant within one year preceding map amendment application date;
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C. Criteria.

The planning commission shall review the application, and council shall approve the
application, or approve it with modifications, if it determines that the application:
1

2.
3.

4.

Is consistent with the comprehensive land use plan;

Is reasonably related to the overall needs of the community, to existing land use,
or to a plan for future land use;

Is required by public necessity, convenience, or general welfare, or good zoning
practice;

Will not create material adverse impacts on nearby properties, or if material
adverse impacts may be created they will be mitigated to the extent reasonably
possible;

D. Interim ordinances.

1.

Council may adopt interim controls when changes to the text of this Chapter or

the zoning map are under consideration. Upon introduction of an interim

ordinance, council may provide by resolution that no use, development, project or
subdivision for which an application has not been previously filed shall be

established or expanded, and that no application for a UDC permit or approval, a

license, or building permit that (a) concerns both the geographical area and

subject matter of the interim ordinance and (b) is filed after the introduction of the
interim ordinance, may be granted or further processed pending a final decision
on the adoption of the interim ordinance;

Upon enactment of an interim ordinance, the following restrictions shall apply:

(&) No permits, licenses, or other approvals of any kind that concern both the
geographical area and subject matter of the interim ordinance shall be
processed or issued except in accordance with its terms;

(b) No use, development, project, or subdivision that concerns both the
geographical area and subject matter of the interim ordinance shall be
established or expanded except in accordance with its terms;

If the interim ordinance is not adopted, the resolution establishing interim uses

shall be null and void and requests for permits and other necessary approvals

shall be processed promptly in accordance with the procedures governing the

request. (Ord. No. 10044, 8-16-2010, § 6.)
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50-37.4 District plan adoption or amendment.

The MU-I zone district described in Article 1l of this Chapter includes a district plan option. Projects
described in an approved district plan may be approved without the need for additional hearings once the
plan is approved. Following the approval or amendment of a district plan, no UDC approval, permit or
building permit shall be issued for a project, structure or land use that is inconsistent with the adopted or
amended plan.

A. Application.

1. Any property owner within the boundaries of a zone district requiring or allowing
the approval of a district plan may file an application for approval of a district
plan. Any property owner within the boundaries of an approved district plan may
file an application for amendment of that district plan;

2. The application provisions of Section 37.1.B shall apply to the extent they are
consistent with subsection 1 above;

B. Procedure.

The planning commission shall review the application,
conduct a public hearing pursuant to Section 50-37.1.1,

with public notice as required by Section 50-37.1.H, and DiStriC_t Plan
make a decision to adopt, adopt with modifications, or Adoptlon or
deny the application based on the criteria in subsection C Amendment
below;

C. Criteria.

Preapplication Conf.

The planning commission shall approve the application, or
approve it with modifications, if it determines that the
application:
1. Is consistent with the comprehensive land use
plan; , , Staff Review
2. Is consistent with the purpose of the zone
district and the plan approval requirements
and criteria for the zone where the plan is
proposed, as stated in Article Il of this g
Chapter; Planning Commission
3. Will not create material adverse impacts on Public Hearing
nearby properties, or if material adverse and Decision
impacts may be created they will be mitigated
to the extent reasonably possible. (Ord. No.
10044, 8-16-2010, § 6; Ord. No. 10096,
7-18-2011, § 50.)

Appeal to City Council

ammm?

enmmmEEEy

Q.

Indicates Public
Hearing Required
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50-37.5 Subdivision plat approval or amendment.

A. Applicability.
This Section applies to all applications to subdivide unplatted land, or to replat previously
platted land, or to adjust the boundary lines between existing property lines. This Section is
intended to comply with all applicable provisions of state law, including without limitation
Laws of Minnesota 1933, Chapter 93 and Laws of Minnesota 1974, Chapter 236 and any
provisions of MSA 462.358 and Chapter 505 and 508, as amended, still applicable to the city,
and shall be interpreted to comply with those provisions wherever possible. All applications
to subdivide land shall follow the standard subdivision process in subsections G and H below
unless provided for in subsections C, D, E or | below.
In addition to city approval, all subdivision plats, registered land surveys, and condominium
plats will need to be approved by the St. Louis County surveyor prior to recording at the
St. Louis County recorder’s office.

1. General exemptions.

The following subdivisions of land are exempted from the provisions of this Section:

a) Platted cemeteries done in accordance with the requirements of applicable state
statutes and ordinances;

b) Transfers of interest in land pursuant to court order; or

c) Registered land surveys prepared for the purpose of clarifying existing land
descriptions.

2. Conveyance by metes and bounds.

The following conveyances by metes and bounds shall be exempt from the provisions of
this Section and shall not constitute a subdivision if the subject of the conveyance meets
any of the following:

a) Was a separate parcel of record on the date of adoption of subdivision
regulations, or was the subject of a written agreement to convey entered into
prior to such time; or

b) Was a separate parcel of not less than 2-1/2 acres in area and 150 feet in width
on January 1, 1966; or

c) Was a separate parcel of not less than five acres in area and 300 feet in width on
July 1, 1980, or;

d) Is a single parcel of commercial or industrial land of not less than five acres and
having a width of not less than 300 feet and its conveyance does not result in the
division of the parcel into two or more lots or parcels, any one of which is less
than five acres in area or 300 feet in width; or

e) Is a single parcel of residential or agricultural land of not less than 20 acres and
having a width of not less than 500 feet and its conveyance does not result in the
division of the parcel into two or more lots or parcels, any one of which is less
than 20 acres in area or 500 feet in width.

In any case in which compliance with the foregoing restrictions will create an unnecessary
hardship and failure to comply does not interfere with the purpose of the subdivision
regulations, the planning commission may waive such compliance by adoption of a resolution
to that effect and the conveyance may then be filed or recorded;
B Property transfers.
Pursuant to Minnesota Statute 272.162, no land shall be transferred or divided in
official records until the transfer has been approved by the land use supervisor to
determine if the transfer is appropriate and conforms with existing city ordinances
and regulations if the platted lot or parcel conveyed is:
Less than a whole parcel of land as charged in the tax lists; and
2. Is part of or constitutes a Subdivision as defined in Minnesota Statute 462.352,
subdivision 12.
The land use supervisor shall certify that the transfer has complied with subsection C
through | below, as applicable;

=
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C Boundary line adjustment.
A boundary line adjustment provides for the alteration of

existing property lines, where no additional lots and parcels Boundary Ling
are created. fad Jug tmant
1. The land use supervisor shall approve the
application if it is determined that: i ]
(a) The application will not result in the creation Eompﬁgrﬁi‘:&'é“m"
of any new lots or parcels; !
(b) If each of the existing lots and parcels, and »
the structures on those lots parcels, [ landuss Supervisor )
complies with the requirements of this Review and Decision
Chapter, then after the adjustment each of \

the resulting lots or parcels, and the
structures on those lots or parcels, will still comply with the requirements of
this Chapter;

(c) If one or more of the existing lots or parcels, or a structure on one or more of
those lots or parcels, does not comply with the requirements of this Chapter,
the proposed relocation will not create any new nonconformity or increase
any existing nonconformity between the requirements of this Chapter;

2. After the application is approved, the applicant must submit a legal description and
survey or similar recordable exhibit, prepared by a licensed land surveyor, reflecting
the relocated boundaries; obtain the land use supervisor’s signature on that survey or
exhibit; and record the survey or exhibit in the appropriate office at St. Louis County.
If the survey or exhibit is not recorded within 180 days after the boundary line
adjustment is approved, that approval will lapse;

D Minor subdivision.
A minor subdivision allows for the subdivision of a maximum of four lots, or the combination
of any number of previously platted lots into a smaller number of platted lots. A minor
subdivision is an approval process for simple land divisions; it does not provide for the
subdivision of unplatted land, unless that land is described
by a governmental subdivision legal description.

1. The planning commission shall approve the

application if it is determined that: Minor Subdivislon
(&) The lot or lots to be subdivided or combined . -
have frontage on an improved public street; Complete Application
(b) Each proposed lot meets the minimum Submitted
zoning requirements of the district that it is ™
in. If a proposed lot is described by a § J' N
governmental subdivision legal description, Staff R eview of
the proposed lot must be at least five acres Minor Subdivision
in size and have 250 feet of frontage *
regardless of the zoning requirements of the r - —
district that it is in; Planning Commizsion
(c) If an existing structure on a lot complies with P"h";g;asi'::‘g and
the requirements of this Chapter, then after @
the minor subdivision structures on each of '.} o

the resulting lots will still comply with the

requirements of this Chapter; and Appaalta Cly Concll

-
]
n
-
1
-
']
-

n

(d) If one or more of the existing lots, or a TN AN AT LT
structure on one or more of those lots, does Indicates Public
not comply with the requirements of this Hearing Required

Chapter, the proposed relocation will not
create any new nonconformity or increase any existing nonconformity
between the requirements of this Chapter.
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2. After the application is approved, the applicant must submit a legal description and
survey or similar recordable exhibit prepared by a licensed land surveyor, reflecting
the relocated boundaries; obtain the land use supervisor’s signature on that survey or
exhibit; and record the survey or exhibit in the appropriate office at St. Louis County.
The approval will lapse if the survey or exhibit is not recorded within 180 days after
the minor subdivision is approved;

E Combination of parcels.

Any person with a legal or equitable interest in two or more contiguous lots or parcels of land
may combine those parcels into a fewer number of lots or parcels by plat or registered land
survey by complying with all the applicable subdivision procedures in subsections D, H or [;

F Amending an approved subdivision plat.

An application to adopt or amend a subdivision preliminary plat or a subdivision final plat shall
be filed pursuant to Section 50-37.5.G. An application to amend the street names of a
subdivision final plat shall be filed pursuant to Section 50- Subdivision Plat

37.5.H; Approval or

G Subdivision plat, preliminary procedure.

1. Consolidated preliminary and final review.

For subdivisions that result in no more than four lots that
are no less than five acres each, and where each lot will
have a minimum frontage of 250 feet on an improved
public road, preliminary and final review may be
consolidated if the land use supervisor determines that
the proposed subdivision is of small size and minor
importance. Subdivisions so designated as being of
small size and minor importance may submit a final plat
application after staff review of a concept plan;

2. Concept plan.

No application for a preliminary plat shall be accepted
until the applicant has submitted a concept plan for the
proposed subdivision. Concept plans shall reflect the
general location of proposed lots, tracts, and streets, shall
reflect all areas of the property where development is
restricted pursuant to the NR-O overlay district in Section
50-18.1. The intent of the concept plan is to review
general concepts for development of the site before
applicants have incurred costs for engineering, soil, or
storm water studies. The concept plans shall be
reviewed in an informal discussion with planning staff;

3. Preliminary storm water plan.

A preliminary storm water plan shall be submitted and
approved by the city engineer prior to submittal of the
application for a preliminary plat;

4. Preliminary plat decision.

The planning commission shall conduct a public hearing
pursuant to Section 50-37.1.I, with public notice as
required by Section 50-37.1.H, and shall make a decision
to approve, adopt with modifications or deny the
application based on the criteria in subsection 50-37.5.J.3
below;

Amendment

Preapplication Conf.

>

Staff Review of
Concept Plan

!

Preliminary
Storm Water Plan
(city engineer approval)

v

Staff Review of
Preliminary Plat

¥

-
Planning Commission Public
Hearing and Decision on
Preliminary Plat

S —

: Appeal of Preliminary J

1
e S

\

S

®_°)

Plat to Courts

3

Staff Review of
Final Plat

v

Planning Commission ]

Decision on Final Plat

5. Preliminary plat criteria. 3
The planning commission shall approve the application, rmermrrme s e s
or approve it with modifications if it determines that the : Appeal of Final Plat
application: S 0 e
(a) Is consistent with the comprehensive land
use plan;
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H

(b) Is consistent with all applicable requirements of MSA 462.358 and Chapter
505;

(c) Is consistent with all applicable provisions of this Chapter;

(d) Is consistent with any approved district plan covering all or part of the area of
the preliminary plat;

(e) Islocated in an area where adequate police, fire and emergency facilities are
available to serve the projected population of the subdivision within the city’s
established response times, or the applicant has committed to constructing
or financing public facilities that will allow police, fire or emergency service
providers to meet those response times;

(H Will not create material adverse impacts on nearby properties, or if material
adverse impacts may be created they will be mitigated to the extent
reasonably possible;

Subdivision plat, final procedure.
1. Final plat decision.
After the approval of the preliminary plat, the applicant shall submit one or more final
plats covering part or all of the land covered by the preliminary plat, together with
evidence that the requirements of the approved plat have been met for the portion(s) of
the land covered by the final plat. The planning commission shall approve, adopt with
modifications or deny the final plat based on the criteria in subsection 3 below. The
planning commission may refer the final plat to any city, county or other public or quasi-
public agency deemed necessary to confirm whether the criteria in subsection 3 below
have been met;
2. Final plat review and referral.
The final plat, together with the surveyor's mathematical calculations, shall be reviewed
by the city engineer for accuracy of the surveys, the adequacy of the monuments, the
proposed street improvements and other features of concern. The final plat may be
submitted to the county engineer if the plat involves features of concern to the county
highway department, and to such other divisions of government or public utility
corporations as the city deems necessary or desirable. The city engineer shall check the
plat boundary survey to determine the coinciding of the plat boundary lines with the
boundary lines of adjoining plats, tracts or other subdivision lines or markers;
3. Final plat criteria.
The planning commission shall approve the application, or approve it with modifications,
if the application meets the following criteria:

(a) Is consistent with all applicable provisions of MSA 462.358 and Chapter 505;

(b) Is consistent with the terms and provisions of the preliminary plat approval for
the property;

(c) Demonstrates that all required improvements have been installed or that (a)
the applicant has signed a development agreement committing to construct
those improvements within 2 year after approval of the final plat and (b)
adequate security for the construction of the required improvements has
been posted with the city pursuant to Section 50-37.1.P;

4. Final plat recording.

Once approved, plats shall be signed by the president and secretary of the planning
commission. After the final plat is approved, it must be recorded in the office of the
county recorder as provided in MSA 505.04. The approval will lapse if the plat is not
recorded within two years after the plat is approved. After the final plat has been
recorded, lots may be sold and building permits for structures on the platted lots may be
issued; any sales of lots shown on the final plat before recording of the final plat shall be
a violation of this Chapter;
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I Registered land survey.

Registered land surveys that subdivide land shall be approved in the manner required for the
approval of minor subdivision plats in subsection D above if the registered land survey create
four or less parcels or tracts of land. Registered land surveys that create five or more parcels
or tracts of land must follow the process listed below.

1.

6.

Concept plan.
No registered land survey shall be accepted until the applicant has submitted a
concept plan for the proposed subdivision. Concept plans shall reflect the
general location of proposed parcels and tracts, and shall reflect all areas of the
property where development is restricted pursuant to the NR-O overlay district in
Section 50-18.1. The intent of the concept plan is to review general concepts for
development of the site before applicants have incurred costs for engineering,
soil, or storm water studies. The concept plans shall be reviewed in an informal
discussion with planning staff;
Storm water plan and wetland delineation.
A storm water plan shall be submitted and approved by the city engineer, and all
wetlands must be delineated, prior to submittal of the application for a registered
land survey;
Review and referral.
The registered land survey, together with the surveyor's mathematical
calculations, shall be reviewed by the city engineer. The registered land survey
may be submitted to the county engineer if the registered land survey involves
features of concern to the county highway department, and to such other
divisions of government or public utility corporations as the city deems necessary
or desirable;

Registered land survey decision.

The planning commission shall conduct a public hearing pursuant to Section 50-

37.1.1, with public notice as required by Section 50-37.1.H, and shall make a

decision to approve, adopt with modifications or deny the application based on

the criteria in subsection 50-37.5.1.5 below;

Registered land survey criteria.

The planning commission shall approve the application, or approve it with

modifications if it determines that the application:

(a) Is consistent with the comprehensive land use plan;

(b) Is consistent with all requirements of MSA 462.358 and Chapter 508;

(c) Is consistent with all applicable provisions of this Chapter;

(d) Is consistent with any approved district plan covering all or part of the area of
the registered land survey;

(e) Is located in an area where adequate police, fire and emergency facilities are
available to serve the projected population of the subdivision within the city’s
established response times, or the applicant has committed to constructing
or financing public facilities that will allow police, fire or emergency service
providers to meet those response times;

(H Will not create material adverse impacts on nearby properties, or if material
adverse impacts may be created they will be mitigated to the extent
reasonably possible;

Registered land survey recording.

After the registered land survey is approved, it must be recorded in the office of the
county recorder as provided in MSA 508. The approval will lapse if the registered
land survey is not recorded within 180 days after the registered land survey is
approved. After the registered land survey has been recorded, parcels and tracts
may be sold and building permits for structures on the parcels and tracts may be
issued; any sales of parcels and tracts shown on the registered land survey before
recording of the registered land survey shall be a violation of this Chapter. (Ord. No.
10044, 8-16-2010, § 6; Ord. No. 10303, 6-9-2014, § 3.)
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50-37.6 Vacation of street.

This Section applies to all applications to vacate a public street, highway or utility easement. This Section
is intended to comply with the provisions of City Charter Section 100.

A. Application.

1.

An application for vacation of a public street, highway or utility easement must be
accompanied by a petition of the person or persons who own a majority of the
lineal frontage of the land abutting the portion of the street, highway or utility
easement proposed to be vacated;

2. The application shall be filed with the city and forwarded to the planning
commission for review;
3. Other application provisions of Section 37.1.B shall apply to the extent they are
consistent with subsections 1 and 2 above;
B. Procedure.

1. Review and recommendation. The city

assessor shall review the application to Vacation of Street
determine the sufficiency of the signatures
on the petition. The planning commission
shall review the application, conduct a public
hearing on the proposed vacation pursuant
to Section 50-37.1.1, with public notice as
required by Section 50-37.1.H and make a
recommendation to council based on
whether the petition meets the criteria in
subsection C below;

Council decision. Upon receipt of the ] o
planning commission recommendation, and Planning Commission
a copy of the vacation plat prepared by the Review and
applicant and approved by the city engineer, Public Hearing
the council shall make a final decision by
resolution pursuant to Section 100(b)5 of the
City Charter. Failure to present a vacation
plat meeting the city engineer's requirements
to the land use supervisor within 90 days of
the planning commission's recommendation
shall result in the application being denied;
Recording. After approval of the vacation,
the city clerk shall file the vacation plat and
authorizing resolution in the office of the Indicates Public
county recorder; Hearing Required

Preapplication Conf.

Staff Review

City Council Decision

Appeal to Courts

C. Criteria.

The planning commission shall review the proposed vacation, and council shall approve the
proposed vacation, or approve it with modifications, if it determines that the street, highway or
easement proposed for vacation:

1.

Is not and will not be needed for the safe and efficient circulation of automobiles,
trucks, bicycles or pedestrians or the efficient supply of utilities or public services
in the city;
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Where the street terminates at a waterfront or shoreline, the street is not and will
not be needed to provide pedestrian or recreational access to the water;
Is not otherwise needed to promote the public health, safety or welfare of the

citizens of Duluth. (Ord. No. 10044, 8-16-2010, § 6; Ord. No. 10153, 5-14-2012,
§15)
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50-37.7 Concurrent use of streets permit.

This Section applies to all applications for construction of a skywalk and to any other application
requesting that the city approve the concurrent use of the street surface, right-of-way or the air rights
above the street or the land beneath the street, but shall not apply to the following:

1. Use of a portion of a public sidewalk for a café, eating area, transit shelter or bench, or
bicycle parking area, or
2. An awning, canopy, marguee or wall sign extending not more than 18 inches into the

public street right-of-way, or an awning or canopy of canvas, canvas-like material, nylon or vinyl-costed
fabric extending into the public street right-of-way, up to the limits established by Section 50-27;

A. Application.
An application for concurrent use of streets shall be filed pursuant to Section 50-37.1.B;
B. Procedure.

1. Review and recommendation.
The planning commission shall review the petition, conduct a public hearing on
the application pursuant to Section 50-

37.1.1, with public notice as required by Concurrent Use of
Section 5Q-37.1.H and' make a Street Permit
recommendation to council based on
whether the application meets the criteria in L
subsection C below: Pre-application Conf.

2. Council decision.

Upon receipt of the planning commission
recommendation, the council shall make a
decision to approve, approve with Staff Review
modifications or deny the application, in
whole or part, based on the criteria in
subsection C below. The council action
shall be by ordinance;

C. Criteria.

7

Planning Commission
Review and

. o . L Public Hearin
The planning commission shall review the application, Lol N9

and council shall approve the application or approve it
with modifications, if it determines that:

1. The proposed concurrent use will not harm City Council Decision l
or inconvenience the health, safety and
general welfare of the city; i

2. Any proposed skywalk will significantly . ... ¥
improve the circulation of pedestrians in the
city without exposure to weather conditions;

3. No portion of a public easement proposed
for use is being physically used or occupied Indicates Public
by the public. (Ord. No. 10044, 8-16-2010, Hearing Required
§ 6; Ord. No. 10096, 7-18-2011, § 51; Ord.
No. 10339, 11-24-2014, 8 1.)

3
=
=

Appeal to Courts :

-
aAssmEsEEEEEEEEEEEEEEnnnnnnnnnnn?
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50-37.8 Historic resource designation.

A.

Application.

1.

The heritage preservation commission may, upon its own motion, propose and
hear applications to designate a building, structure, site, or object as a local
historic landmark. Any property owner or contract purchaser may petition the
heritage preservation commission to designate their building, structure, site, or
object as a local historic landmark;

The application provisions of Section 37.1.B shall apply to the extent they are
consistent with subsection 1 above;

Procedure.

1.

3.

Review and recommendation by heritage

preservation commission. Historic Resource
The heritage preservation commission . .

shall review the application, submit the Designation
application to the planning commission, Pre-Application Conf.
conduct an investigation and public
hearing pursuant to Section 50-37.1.1, with
public notice as required by Section
50-37.1.H, make a recommendation to
council, and report on the historical,
cultural and architectural significance of
the buildings, structures, sites or objects
proposed for designation The report shall
also attempt to determine the economic
status of the property or properties by
providing information such as assessed
value, recent real estate transactions and
other appropriate data. A copy of the
report shall be sent to the state historic
preservation officer for review and
comment in accordance with MSA
471.193. Any comments made by the
planning commission and state historic
preservation officer regarding a proposed
design-nation must be included in the
commissioner’s recommendation to the
council; ) )
Review and recommendation by planning Indicates Public

commission. Hearing Required

The planning commission shall review the

application and make a recommendation

to the heritage preservation commission

and council. In its review and recommendation, the commission shall consider
potential effects on the surrounding neighborhood, economics, environment and
other planning considerations;

Designation by council.

Upon receipt of the report and recommendation of the heritage preservation
commission, the council shall make a decision to approve, approve with
modifications or deny the designation, in whole or part, based on the criteria in
subsection C below. The council action shall be by ordinance;

Application

HPC Review
and Publi

City Council Decision

SN NN NS NN PR NS EEEEEEEEE,
=

Appeal to Courts
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4. Registration of historic sites.

The city clerk shall record or file with the county recorder the legal description of
all properties affected by the council action. The city clerk shall also distribute an
official list of all locally designated historic preservation landmarks and districts to
the land use supervisor and the state historic preservation officer;

C. Criteria.

Historic preservation landmarks and districts shall only be designated when the property or
properties are found to meet one of the following criteria:

1.

2.
3.

It has character, interest or value as part of the development, heritage or cultural
characteristics of the city, state, or the United States;

Its location was a site of a significant historical event;

It is identified with a person or persons who significantly contributed to the culture
or development of the city, state, or the United States;

It embodies a distinguishing characteristic of an architectural type;

It is identified as the work of an architect or master builder whose individual work
has influenced the development of the city or state;

It embodies elements of architectural design, detail, materials or craftsmanship
that represents significant architectural innovation;

Its unique location or singular physical characteristics represents an established
and familiar visual feature of a neighborhood, community or city. (Ord. No.
10041, 8-16-2010, § 11; Ord. No. 10044, 8-16-2010, § 6; Ord. No. 10225,
5-28-2013, § 10; Ord. No. 10261, 12-9-2013, 8 1.)
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50-37.9 Variance.

This Section applies to applications for a variance from the terms and provisions of this Chapter.
Different types of variances are subject to differing criteria for approval, and in many cases are also
subject to limitations on the types of variances that can be granted.

A. Application.

An application for a variance shall be filed pursuant to Section 50-37.1.B;

B. Procedure.

The planning commission shall review the application,
conduct a public hearing on the application pursuant to
Section 50-37.1.1, with public notice as required by
Section 50-37.1.H, and shall make a decision on the
application based on the criteria in subsections C
through M below, as applicable to the specific type of
variance being requested. The planning commission
may grant a different variance or different form of relief
than that requested by the applicant if it determines that
the alternative relief better meets the criteria in
subsections C through M below. The commission may
impose appropriate conditions and safeguards to protect
adjacent properties and the public interest, including but
not limited to financial security pursuant to Section 50-
37.2.P or a development agreement regarding the
design, construction and operation of the project, to
protect the comprehensive land use plan, to conserve
and protect property and property values in the
neighborhood and to ensure that all conditions of the
variance will continue to be met. Constructing any
improvement or beginning any activity authorized by the
variance shall constitute the applicant's agreement to

Variance

Staff Review

s

Planning Commission
Public Hearing
and Decision

Appeal to City Council

enmmmmw

Indicates Public
Hearing Required

conform to all terms and conditions of the permit;

C. General variance criteria.

Unless different or inconsistent criteria or limitations are stated in subsections D through M
below for the specific type of variance being requested, the planning commission shall
approve an application for a variance, or approve it with conditions, if it finds that the

proposed variance meets the following criteria.

If there is a direct conflict between a

provision or criteria in subsections D through M below and the general criteria in this
subsection C, the provisions in subsections D through M shall govern:

1.

2.

3.

4.

Because of the exceptional narrowness, shallowness or shape of the applicant’s
property, or because of exceptional topographic or other conditions related to the
property, the strict application of the requirements of this Chapter would result in
peculiar and practical difficulties or exceptional or undue hardship to the property
owner;

The special circumstances or conditions that create the need for relief were not
directly or indirectly created by the action or inaction of the property owner or
applicant;

The special circumstances or conditions applying to the building or land in
guestion are peculiar to such property or immediately adjoining property, and do
not apply generally to other land or buildings in the vicinity;

The relief is necessary for the preservation and enjoyment of a substantial
property right and not merely to serve as a convenience to the applicant;
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5. The relief will not impair an adequate supply of light and air to adjacent property
or unreasonably increase the congestion in public streets or the danger of fire or
imperil the public safety or unreasonably diminish or impair established property
values within the surrounding areas or in any other respect impair the health,
safety or public welfare of the inhabitants of the city;

6. The relief may be granted without substantially impairing the intent of this
Chapter and the official zoning map;

7. The relief does not allow any type of sign that is not allowed in the zone district
where the property is located, pursuant to Section 50-27;

8. The relief complies with any additional limitations or criteria applicable to that
variance in subsections D through M below;

D. No use variances.

No variance may be permitted to allow any use that is not listed in Table 50-19.8 as a
permitted or special use in the zone district where the property is located, or Table 50-27.4
for a permitted sign in the district where the property is located;

E. Variances to lot size in unsewered areas.

A variance from the minimum lot size in unsewered area shall not be granted without
presentation of a permit or letter of intent to issue a permit for onsite sewerage treatment
from the county.

F. Variances for two-family dwellings in the R-1 district.

The commission shall not grant any variance from the requirements for the allowance of two-
family dwellings within the R-1 zone district except:

1. Avariance from the required front yard setback;

2. Avariance reducing the minimum dimensional requirements by up to ten percent;

G. Variances from parking and loading regulations.

1. Residential districts.

(a) A variance may be granted to allow parking on a portion of a lot in an R zone
where parking is not permitted by Section 50-24.6.B in the following two
cases:

(i)  On any non-corner lot in an R district where the permitted parking area
as shown in Table 50-24-3 is of insufficient size or configuration to
allow for compliance with the off street parking requirements of this
Chapter, and the applicant demonstrates hardship;

(i)  On any corner lot in an R district where the R district parking area is of
insufficient size or configuration to allow for compliance with the off
street parking requirements of this Chapter, without a showing of
hardship;

(b) The variance shall be subject to the following conditions, and any other
conditions determined by the commission to be reasonable and necessary to
protect the interests of the abutting property owners and the residential
character of the surrounding neighborhood:

() On a non-corner lot with frontage of less than 50 feet, only one parking
area may be located outside the R district parking area;

(i)  On a corner lot with frontage of less than 50 feet, the variance may
allow for compliance with the off street parking requirements of this
Chapter;

(i)  On a corner or non-corner lot with frontage of 50 feet or greater, no
variance may allow a parking area, including any driveway area
leading to it, to exceed an additional 30 percent of the front yard,;

(iv) The proposed parking area shall be entirely located on the applicant’s
lot and shall not encroach across any abutting lot line unless such
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abutting lot and the subject lot are under the same ownership and the
abutting lot is not occupied by a dwelling unit;

(v)  Where the proposed parking area will encroach into any unimproved
area of a street, the variance shall expire upon improvement of the
street;

(vi) Economic considerations, in whole or part, shall not constitute a
hardship;

2. Reducing required parking spaces.
Except as provided in 50-37.9.G, variances from the minimum amount of off-
street parking required may be approved if a smaller amount of off-site parking
will be adequate to meet the needs of the facility because the facility is restricted
to occupancy or use by populations with documented lower vehicle uses, such as
the elderly or disabled;

3. Exceeding required parking spaces.
Variances from the maximum parking limits provided in 50-24.4 shall not exceed
200 percent of the minimum requirement provided in Table 50-24.1;

H. Variances to reduce setbacks;

When the application is for the reduction of a required front, rear or side yard setback, the
commission may require the submission of a landscaping and buffering plan, and may
require that all required landscaping or buffering, or landscaping and buffering of equal
effectiveness, be installed within the reduced setback area. Decorative fencing and
decorative wall structures may be proposed where more intense vegetated landscaping will
not provide adequate mitigation of impacts on adjacent properties. The commission shall
only approve the variance if the landscaping and buffering will mitigate impacts on adjacent
properties as effectively as those required by Sections 50-25 and 50-26 of this Chapter;

l. Variances in the MU-C district.

1. Within the MU-C district, the only variances that may be approved are variations
in any dimensional standard in Sections 50-15.3 and 50-21 by no more than ten
percent. However, if the need for a variance is the result of a government taking
pursuant to eminent domain powers, then (a) the limits of this subsection 1.1 shall
not apply and (b) all or part of the required landscaping and buffering may be
placed in the public right-of-way if the property owner executes a perpetual
maintenance agreement with the owner of the right-of-way;

2. Inthe case of a setback reduction variance, the landscaping and buffering in any
reduced setback area shall be at least four feet in height and screen out at least
50 percent of the view of any parking area, unless the setback is reduced to less
than five feet, in which case it shall screen out at least 75 percent of the view of
the parking area;

J. Variances in A-O airport overlay district.

Variances shall be pursuant to and consistent with the procedures in the Duluth International
Airport Zoning Ordinance adopted by the city and four other jurisdictions, and in the event of
an inconsistency between that Airport Zoning Ordinance and this Chapter, the provisions of
the Airport Zoning Ordinance shall govern;

K. Variances from flood plain regulations.

Variances to the flood plain regulations in Section 50-18.1.C shall only be granted in
compliance with the limitations in this subsection K.
1. In afloodway:
(&) No variance shall be granted that would result in any increase in flood levels
during the base flood discharge;
(b) No variance shall authorize the placement of a manufactured home, dwelling
unit or any structure designed for human habitation;
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(c) No variance shall be granted authorizing a lesser degree of floodproofing or
flood protection than is required by Section 50-18.1.C;

(d) Variances shall be limited to giving the applicant a minimal reasonable use of
the site;

In a flood fringe

(&) No variance shall authorize a lesser degree of floodproofing or flood
protection than is required by Section 50-18.1.C;

(b) Variances shall not produce any adverse effects to the flood capacity or
efficiency of the watercourse;

Flood insurance notice and recordkeeping.

The building official shall notify the applicant for a variance that:

(a) The issuance of a variance to construct a structure below the base flood level
will result in increased premium rates for flood insurance up to amounts as
high as $25 for $100 of insurance coverage; and

(b) Construction below the 100 year or regional flood level increases risks to life
and property. Such copy notification shall be maintained with a record of all
variance actions. The building official shall maintain a record of all variance
actions, including justification for their issuance, and report such variances
issued in its annual or biennial report submitted to the administrator of the
national flood insurance program;

General considerations.

The city shall consider the following factors in granting variances and imposing

conditions on permits and variances in flood plains:

(&) The potential danger to life and property due to increased flood heights or
velocities caused by encroachments;

(b) The danger that materials may be swept onto other lands or downstream to
the injury of others;

(c) The proposed water supply and sanitation systems, if any, and the ability of
these systems to minimize the potential for disease, contamination and
unsanitary conditions;

(d) The susceptibility of any proposed use and its contents to flood damage and
the effect of such damage on the individual owner;

(e) The importance of the services to be provided by the proposed use to the
community;

(H The requirements of the facility for a waterfront location;

(g) The availability of viable alternative locations for the proposed use that are
not subject to flooding;

(h) The compatibility of the proposed use with existing development and
development anticipated in the foreseeable future;

(i) The relationship of the proposed use to the comprehensive land use plan
and flood plain management program for the area;

() The safety of access to the property in times of flood for ordinary and
emergency vehicles; and

(k) The expected heights, velocity, duration, rate of rise and sediment transport
of the flood waters expected at the site;

Submittal of hearing and decision notices to the DNR.

(&) The planning commission shall submit to the commissioner of the DNR a
copy of the application for proposed variance sufficiently in advance so that
the commissioner will receive at least ten days’ notice of the hearing. Such
notice shall specify the time, place, and subject matter of the hearing and
shall be accompanied by such supporting information as is necessary to
indicate the nature and effect of the proposed use. The notice may be sent
by electronic mail or U.S. mail to the respective DNR area hydrologist;
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(b) A copy of all decisions granting variances shall be forwarded to the
commissioner of the DNR within ten days of such action. The notice may be
sent by electronic mail or U.S. mail to the respective DNR area hydrologist;

6. Additional federal emergency management agency conditions.

The following additional conditions of FEMA must be satisfied:

(a) Variances shall only be issued upon (i) a showing of good and sufficient
cause, (ii) a determination that failure to grant the variance would result in
exceptional hardship to the applicant, and (iii) a determination that the
granting of a variance will not result in increased flood heights, additional
threats to public safety, extraordinary public expense, create nuisances,
cause fraud on or victimization of the public, or conflict with existing local
laws or ordinances;

(b) Variances shall only be issued upon a determination that the variance is the
minimum necessary, considering the flood hazard, to afford relief;

7. Conditions attached to variances,

Upon consideration of the factors listed above and the purpose of this Section,

the planning commission may attach such conditions to the granting of variances

and permits as it deems necessary to fulfill the purposes of this Section. Such
conditions may include, but are not limited to, the following:

(a) Madification of waste treatment and water supply facilities;

(b) Limitations on period of use, occupancy, and operation;

(c) Imposition of operational controls, sureties, and deed restrictions;

(d) Requirements for construction of channel modifications, compensatory
storage, dikes, levees, and other protective measures; and

(e) Floodproofing measures, in accordance with the State Building Code and this
chapter. The applicant shall submit a plan or document certified by a
registered professional engineer or architect that the floodproofing measures
are consistent with the regulatory flood protection elevation and associated
flood factors;

L. Standards for variances in shorelands.

No variance shall be granted that compromises the general purposes or intent of Section 50-
18.1.D or results in adverse consequences to the environment. Variances shall include a
requirement for the applicant to mitigate the impacts of the variance on shoreland areas;

M. Reconstruction of a nonconforming building.

A variance may be granted to permit the reconstruction of a nonconforming building that has
been damaged from any cause or has deteriorated to the extent of more than 60 percent of
its assessed market value as determined by the city assessor, if the commission determines
that it is necessary for the preservation and enjoyment of a substantial property right and is
not detrimental to the public welfare of the city. (Ord. No. 10044, 8-16-2010, § 6; Ord. No.
10153, 5-14-2012, § 16; Ord, No. 10225, 5-28-2013, § 11; Ord. No. 10285, 3-10-2014, § 2;
Ord. No. 10340, 11-24-2014, § 3.)
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50-37.10

Special use or interim use permit.

This Section applies to all applications for those special uses listed for specific zone districts in Table 50-
19.8. It also applies to applications for interim uses that will be authorized for only a specified period of

This Section is intended to comply with the provisions of MSA 462.3595 and 462.3597 as

gnr;ihded, and shall be interpreted to comply with those provisions wherever possible.
A. Applications.
An application for a special use or interim use shall be filed pursuant to Section 50.37.1.B;
B. Procedure.
1. The planning commission shall review the

application, shall conduct a public hearing
pursuant to Section 50-37.1.1, with public
notice as required by Section 50-37.1.H. In
the case of a special use permit, planning
commission shall make, and in the case of
an interim use permit, council shall make, a
decision to adopt, adopt with modifications
or deny the application based on the criteria
in subsection C below. The commission or
council may impose appropriate conditions
and safeguards, including but not limited to
financial security pursuant to Section 50-
37.2.P, a development agreement regarding
the design, construction, and operation of

Special Use Permit

Preapplication Conf. l

Staff Review l
, ]

Planning Commission
Public Hearing

the special use, to protect the
comprehensive land use plan, to conserve
and protect property and property values in
the neighborhood and to ensure that all
conditions of the special use permit will
continue to met;

If the permit is approved or approved with
modifications, all future use of the land and
structures erected on the land pursuant to
the permit shall comply with its terms and
conditions. The city may require that some
or all of the documents presented by the applicant in support of the application,
including without limitation any site plan, landscape plan, building elevation
drawings, or development agreement, be recorded as a city public document
prior to the issuance of any building permit. A decision not to require recording of
some or all of those documents shall not relieve the applicant or any successors
or assigns in title to the property from the duty to comply with all terms and
conditions of the permit. Constructing any improvement or beginning any activity
authorized by the permit shall constitute the applicant’s agreement to conform to
all terms and conditions of the permit;

The city may approve an application or approve it with modifications, with a
condition that if a structure authorized by the permit is not constructed by a
specified date, or if an activity authorized by the permit is not begun by a
specified date, the permit shall terminate. If that condition is attached, the city
shall notify the applicant and the property owner when a permit has lapsed, and
that decision may be appealed pursuant to Section 50-37.1.0;

The city may approve an application or approve it with modifications, with a
condition that abandonment of an activity authorized by a permit longer than a

and Decision

Appeal to City Council

e"NNEEE

Indicates Public
Hearing Required
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stated period terminates the permit, and any future reactivation of the use will
require the filing and approval of a new permit application;

5. The commission may not approve or approve with modifications, a special use
permit valid only for a specific period of time, but must instead recommend to
council an interim use permit pursuant to subsection D below for that purpose;

6. Any approved permit shall be comprehensive and not severable. If part of a
permit is deemed or ruled to be invalid or unenforceable in any material respect,
by a competent authority, or is overturned by a competent authority, the permit
shall be void in total, upon determination by the city;

C. Criteria for special use permits.

The planning commission shall approve the application or approve it with modifications if the
commission determines that the application meets the following criteria:

1. The application is consistent with the comprehensive land use plan;

2. The application complies with all applicable provisions of this Chapter, including
without limitation any use-specific standards applicable to the proposed use,
development or redevelopment, and is consistent with any approved district plan
for the area;

Without limiting the previous criteria, the commission may deny any application that would
result in a random pattern of development with little contiguity to existing or programmed de-
velopment or would cause anticipated negative fiscal or environmental impacts on the comm-

unity;
D. Interim use permit.

1. As an alternative to a special use permit,
MSA 462.3597 authorizes the city to issue an Interim Use Permit
interim use permit that authorizes a special
use to exist until a specified date or until an
amendment to this Chapter authorizes or
prohibits that use. An applicant may apply for
an interim use permit, and the commission
may decide to recommend an interim use
permit even if the application is for a special
use permit; Staff Review

2. An application for an interim use, or a
decision to approve an interim use, shall be
subject to the same procedures used for
special uses, and the commission shall have Planning Commission
all the powers described in Section 50- Public Hearing
37.10.B.1 above, except that the commission
shall forward a recommendation to council for
action, and final approval of an interim use
shall be by council resolution rather than City Council Decision
commission action. The council may require
financial security pursuant to Section 50-
37.1.P to ensure that any improvements
related to the interim use will be removed at Appeal to Courts :
the end of the interim use period; . ’

3. An application to extend the period of an
interim use permit shall be treated as major Indicates Public
modifications of the initial permit and shall be Hearing Required
processed pursuant to Section 50-37.1.N;

Preapplication Conf.

asssssssssssEEsmEsEnnmnnnnnnnnn?
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E. Criteria for interim use permits.

In addition to the criteria in subsection C above, the council shall only approve an interim use
permit, or approve it with conditions, if it determines that:

1. A time limit is needed to protect the public health, safety and welfare from
potential longer term impacts of the requested use in that location or to allow the
city time to develop a regulation addressing the potential longer term impacts of
the requested use in that location;

2. The applicant agrees to sign a development agreement with the city confirming
that (a) approval of the permit will not result in increased costs to the city if the
property is later acquired by the city through eminent domain; (b) the use will be
terminated at the applicant's expense on the date(s) stated in the permit, (c) the
termination of the interim use as stated in the permit will create no rights to a
nonconforming use and no rights to compensation for termination of the use or
for the value of any structures of improvements related to the use, and (d) the
applicant agrees to all conditions imposed by the city. No interim use permit shall
be issued until a development agreement confirming these points is executed.
(Ord. No. 10044, 8-16-2010, § 6; Ord. No. 10096, 7-18-2011, § 52.)
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50-37.11

This Section applies to all development and redevelopment activities except for the construction,
reconstruction or modification of one- and two-family residential structures that are located (a) on lots

Planning review.

platted and zoned for residential development, and (b) outside of the R-C district and SP-O district.

A. Applications.

An application for a planning review shall be filed
pursuant to Section 50-37.1.B;

B. Procedure.

1.

Building permit applications for certain
types of development and redevelopment
activities will trigger planning review for
compliance with the standards of this
Chapter. Except as stated in subsection 2
below, this planning review shall be
conducted by the land use supervisor
pursuant to the criteria in subsection C
below;

Planning Review
General

Staff Review

Land Use Supervisor
Decision

2. For applications involving covered types of
development and redevelopment activities
in the MU-C, MU-I, MU-W and HE-O zone i
districts, the planning commission shall
review the application, conduct a public : Appeal to Planning
hearing pursuant to Section 50-37.1.1, with : Commission
public notice as required by Section 50- "

37.1.H, and make a decision to adopt,

adopt with modifications or deny the Indicates Public
application based on the criteria in Hearing Required
subsection C below;

3. The land use supervisor or the planning . . .
commission may refer the application to any Planmng Review in
city, county or other public or quasi-public MU-C, MU-I, MU-W
agency deemed necessary to confirm and HE-O
whether the criteria in subsection C have
been met; Staff Review

C. Criteria.

The land use supervisor or planning commission shall

approve the planning

review or approve it with

modifications, if it is determined that the application
complies with all applicable provisions of this Chapter.
(Ord. No. 10044, 8-16-2010, § 6; Ord. No. 10096,
7-18-2011, 8§ 53 Ord. No. 10192, 12-17-2012, § 14.)
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50-37.12 Sidewalk use permit.

This Section applies to uses or proposals to use a portion of a public sidewalk for a café, eating area,
transit shelter or bench, bicycle rack, temporary display or other purpose that does not involve the
permanent vacation of any part of the street.

A. Application.

An application for a sidewalk use permit shall be filed pursuant to Section 50-37.1.B;

B. Procedure.

The land use supervisor shall refer the application to the city engineer for a recommendation
as to whether the proposed design and location of the

sidewalk use will provide for and not hinder the safety of

Sidewalk Use Permit

pedestrians, bicyclists and motor vehicle drivers near the

proposed use or structure. The land use supervisor shall

then review and make a decision on an application Staff Review
based on the criteria in subsection 50-37.12.C. The land
use supervisor may refer the application to any city,

county or other public or quasi-public agency deemed

necessary to confirm whether the criteria in subsection C Land Use Supervisor
have been met; Decision

C. Criteria.

The land use supervisor shall approve the application, or
approve with modifications, if the supervisor : A lto Pl .
determines that the following criteria have been met: : ppeal fo Fanning

1. The city engineer has confirmed that the : Commission
proposed use or structure will not hinder the *
safety of pedestrians, bicyclists and motor
vehicle drivers near the proposed use or Indicates Public
structure; Hearing Required

2. The proposed use or structure will not
encroach into drive aisles, loading zones, fire lanes or parking lots;

3. The proposed use or structure will not encroach into any area located directly
between any operating building entrance and the street curb (other than a
building entrance intended only to serve patrons of an outside eating area);

4. The proposed use or structure will be set back at least seven feet from the curb
and at least six feet from all parking meters, street trees, and street furniture in
order to allow for the free passage of pedestrians;

5. The applicant has signed an agreement with the city (a) to keep the sidewalk and

street within 20 feet of the proposed use or structure free from any litter
generated by the use or activity, (b) accepting all liability resulting from the
proposed use or structure and holding the city harmless for any and all such
liability, (c) providing liability insurance meeting city standards, and (d)
determining the period of use. (Ord. No. 10044, 8-16-2010, § 6; Ord. No. 10096,
7-18-2011, 8§ 54; Ord. No. 10413, 10-12-2015 8§ 1.)
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50-37.13 Zoning permit.

This Section applies to a variety of permits covering development, redevelopment, and natural resources
protection where the land use is a permitted use and the city must confirm whether the application
complies with all other applicable provisions of this Chapter. The specific permits included in this Section
are summarized in Table 50-37.13-1 below.

Table 50-37.13-1: Types of Zoning Permits

Type of Permit

Primary Compliance Requirement

Flood Plain Permit

Floodplains (Subsection 50-18.1.C)

Shoreland Permit

Shorelands (Subsection 50-18.1.D)

Erosion and Sediment Control Permit

Temporary Soil and Erosion Control (Subsection 50-18.1.E)

Temporary Use Permit

Temporary Land Uses (Section 50-19, 50-20.6)

Sign Permit

Signs (Section 50-27)

Fence Permit

Fences and Walls (Section 50-26.4)

Airport Environs Permit

A-O Airport Environs Overlay district (Section 50-18.2)

A. Application.

An application for a zoning permit shall be filed
pursuant to Section 50-37.1.B;

B. Procedure.

1.

The building official shall review and make
a decision on an application for a zoning
permit based on the criteria in subsection
C below. The building official may refer
the application to any city, county or other
public or quasi-public agency deemed
necessary to confirm whether the criteria
in subsection C have been met;

All buildings, structures and improvements
must be constructed and maintained, and
all land uses must be operated, in
accordance with the terms and conditions
of this Chapter and any zoning permit
issued pursuant to this Section 50-37.13;

C. General criteria.

The building official shall approve the application, or
approve it with modifications, if the building official
determines that the application complies with all applicable provisions of this Chapter;

Zoning Permit

Staff Review

Building Official
Decision

Appeal to Planning
Commission

wEmmEEEE,

o

Indicates Public
Hearing Required

D. Additional provisions for specific areas and types of permits.

1. Shoreland permit.

No building or zoning permit for land within any shoreland shown on the Natural
Resources Overlay map in Section 50-18.1 may be issued until the building
official has confirmed that the application complies with all applicable

requirements of Section 50-18.1.D;
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2. Erosion and sediment control permit (ESCP).
No land disturbance activity that requires an erosion and sediment control permit
(ESCP) as indicated in Table 50-18.1.E-1 may be begin until a permit has been
obtained. The building official shall refer the application to the city engineer, who
shall review the plan to ensure that it complies with the requirements of Section
50-18.1.E. The city engineer may require additional information and may require
that any information submitted be verified by a licensed engineer, licensed
surveyor or other technical professional. If the application is denied, the
applicant shall be given a summary of the plan’s deficiencies. The ESCP permit
shall be considered expired only after all construction activities are completed
and the entire site is fully stabilized with 70 percent successful establishment of
vegetation;
3. Airport environs permit.
No airport environs permit shall be issued unless all of the requirements of
Section 50-18.2 have been met. A permit for a tree or structure of less than 75
feet of vertical height above the ground shall not be required in the horizontal and
conical zones or in any approach and transitional zones beyond a horizontal
distance of 4,200 feet from each end of the runway except when such tree or
structure, because of terrain, land contour or topographic features, would violate
the provisions of Section 50-18.2;
4. Flood plain permit.

No building or zoning permit for land within any flood plain shown on the Natural
Resources Overlay map in Section 50-18.1 may be issued until the building
official has confirmed that the application complies with all applicable
requirements of Section 50-18.1.C. (Ord. No. 10044, 8-16-2010, § 6; Ord. No.
10096, 7-18-2011, § 55; Ord. No. 10285, 3-10-2014, § 3; Ord. No. 10413, 10-12-
20158 2)
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50-37.14 Historic construction/demolition permit.

This Section applies to applications for construction or demolition within a historic district or on a historic
property listed in Section 50-18.3 where the city must confirm whether the application complies with the
standards in Section 50-18.3 and with all other applicable provisions of this Chapter and state law.

A. Application.

An application for a historic construction/demolition permit shall be filed pursuant to Section
50-37.1.B;

B. Procedure.

The application shall be reviewed by the heritage preservation

commission. The commission shall conduct a public hearing

pursuant to Section 50-37.1.1, with public notice as required by Historic Construction /
Section 50-37.1.H and make a decision to adopt, adopt with
modifications, or deny the application based on the criteria in
subsection C below;

Demolition Permit

C. Criteria. Staff Review I
The commission shall approve the application, or approve it l
with modifications, if the commission determines that the

application complies with all applicable provisions of this Heritage Preservation

Chapter and state law and that the work to be performed shall Commission Review and
not adversely affect the historic preservation landmark or Public Hearing
district based on adopted historic preservation guidelines. N

(Ord. No. 10041, 8-16-2010, § 12; Ord. No. 10044, 8-16-2010, ¢

§ 6, Ord. NO. 10286, 3_10_2014, § 19.) : ------------------------------- ..

Indicates Public
Hearing Required
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50-37.15 Building permit.

This Section applies to all applications for a building permit.

A. Application.
An application for a building permit shall be filed pursuant to Section 50-37.1.B;
B. Procedure.

1. The building official shall review and make

a decision on an application for a building
permit based on the criteria in subsection
C below. The building official may refer
the application to any city, county or other
public or quasi-public agency deemed
necessary to confirm whether the criteria
in subsection C have been met;

All buildings, structures and improvements
must be constructed and maintained, and
all land uses must be operated, in
accordance with the terms and conditions
of this Chapter and the building permit;

C. Criteria.

The building official shall approve the application, or
approve it with modifications, if the building official
determines that the application complies with all
applicable provisions of this Chapter and all applicable
provisions of any building code adopted by the city.
(Ord. No. 10044, 8-16-2010, § 6.)
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50-37.16 Certificate of occupancy.

Certificates of occupancy shall be required for any of the following, and no occupancy, use or change of
use in this list shall occur until a certificate of occupancy has been issued by the building official.

. Occupancy and use of a building that has been erected or structurally altered;
. Change in use of an existing building to a use of a different classification as shown in
Table 50-19.8;

Occupancy and use of vacant land;
Change in the use of land to a use of a different classification as shown in Table 50-

19.8;
. Any change in the use of a nonconforming use.
A. Application.
An application for a certificate of occupancy shall be filed pursuant to Section 50-37.1.B;
B. Procedure.
1.

The building official shall review and make a decision on an application for a

certificate of occupancy based on the
criteria in subsection C below;

Each certificate of occupancy shall state
that the building or the proposed use of a
building or land complies with all
provisions of law. A record of all
certificates of occupancy shall be kept by
the building official;

Upon application, a certificate of
occupancy shall be issued for all lawful
nonconforming uses of land or buildings;
Any certificate issued upon a false
statement of any fact that is material to
the issuance of the permit shall be void.
Whenever the building official determines
that a material false statement has been
made, the official shall revoke the
certificate of occupancy and promptly
notify the property owner in writing of that
revocation. Any person who proceeds to
occupy the building or engage in the use
covered by a certificate of occupancy after
its revocation without having first obtained

a new certificate commits a violation of this Chapter;

Certificate of
Occupancy

Staff Review

Building Official
Decision

Appeal to Planning
Commission
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Indicates Public
Hearing Required

The building official may revoke a certificate of occupancy if the city has
determined that the property owner or an occupant of the property has failed to
obtain any other required permit or approval under this Chapter or has otherwise
violated this Chapter and the property owner has not responded to city requests

to remedy the violation within a reasonable time;

C. Criteria.

The building official shall issue a certificate of occupancy or approve it with conditions if the
building official determines that the construction of the building or structure complies with the
terms of all applicable building permits and the use, development, and operation of the
property comply with all applicable provisions of this Chapter. (Ord. No. 10044, 8-16-2010, §

6.)
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