g, CITY OF DULUTH

Planning Division

m‘ :
DULUTH 4 W 1t St, Rm 208 * Duluth, Minnesota 55802-1197
memreseaemavs  Phone: 218/730.5580 Fax: 218/723-3559

STAFF REPORT

File Number |PL16-035 Contact Steven Robertson, 218-730-5295
?;:;ication Vacation of Public Right of Way Planning Commission Date |April 25,2016
Deadline Application Date April 15,2016 60 Days

for Action | pate Extension Letter Mailed |April 19,2016 120 Days

Location of Subject (2N 2nd Avenue E ("NorShor Theatre")

Applicant |DEDA Contact

Agent NorShor Theatre LLC Contact |[sfauver@sherman-associates.com

Legal Description  |See attached

Site Visit Date April 19,2016 Sign Notice Date April 11,2015
Neighbor Letter Date |N/A Number of Letters Sent |[N/A
Proposal

Applicant is seeking a partial vacation of the three public rights of way, where the current structure was originally constructed and
exists partially in the public right of way.

Current Zoning Existing Land Use Future Land Use Map Designation
Subject |F-7 Mixed Use Central Business Primarv
North F-8 Mixed Use Central Business Primary
South F-7 Mixed Use Central Business Primary
East F-7 Mixed Use Central Business Primary
West F-7 Mixed Use Central Business Primary

Summary of Code Requirements (reference section with a brief description):

UDC Section 50-37.7C. The planning commission shall review the application, and council shall approve the application or
approve it with modifications, if it determines that:

1. The proposed concurrent use will not harm or inconvenience the health, safety and general welfare of the city;

2. Any proposed skywalk will significantly improve the circulation of pedestrians in the city without exposure to weather
conditions;

3. No portion of a public easement proposed for use is being physically used or occupied by the public.




Comprehensive Plan Findings (Governing Principle and/or Policies) and Current History (if applicable):

Governing Principle #1 - Reuse previously developed lands: Reuse of previously developed lands, including adaptive reuse of
existing building stock and historic resources.

Governing Principle #6 - Reinforce the place-specific: Public and private actions should reinforce cultural, physical and economic
features which have traditionally defined Duluth.

Future Land Use - Central Business Primary: Encompasses a broad range of uses and intensities. Comprehensive plan notes
protection of historic buildings, form-based guidelines, and pedestrian-oriented design.

Recent History: the City Council passed ordinances approving concurrent use permits for this project (PL14-184, 185, and 186) on
June 1, 2015 (bus shelter, Superior Street, and First Street Alley). The Planning Commission approved a Registered Land Survey for
this property (RLS 132) on September 8, 2015.

Discussion (use numbered or bullet points; summarize and attach department, agency and citizen comments):

1) Applicant is seeking a partial vacation of the three public rights of way, where the current structure was originally constructed
and exists partially in the public right of way. The Duluth Economic Development Authority and Sherman Associates (current and
future owners of the property) are co-applicants of the vacation request.

2) Two of the requests are for partial vacations of approximately 1 foot each. The other vacation request is for the former bus
shelter now used by the NorShor Theatre. The bus shelter protrudes about 10 feet into the sidewalk, leaving approximately 8 feet
between the shelter and the top of curb. Approximately 6 feet of space exists between the shelter and existing light poles; 5 feet is
the minimum distance specified by ADA requirements. The bus shelter has existed in this location for many years without
detriment to public use of the right of way, and the shelter is instrumental to the overall principle building's integrity. Staff finds
that the proposed vacation will not harm or inconvenience the health, safety and general welfare of the city.

3) This vacation, if approved, will not deprive any currently platted lots of access to a public right of way, and will not result in any
dead-ends.

4) Staff believe these minor vacation requests of public of right of way will not impact the safe and efficient circulation of
automobiles, trucks, bicycles or pedestrians or the efficient supply of utilities or public services in the City; the portion of the right
of way is not and will not be needed to provide pedestrian or recreational access to the water; and the public right of way is not
otherwise needed to promote the public health, safety or welfare of the citizens of Duluth. The City has in the past approved
similar minor vacation requests, when buildings (with legal building permits) have been found to have been mistakenly partially
constructed in the public right of way.

5) No public, agency, or other City comments were received. City Engineering does not oppose the three partial vacation
requests.

6) Vacations are approved by the City Council via a resolution. Vacations lapse unless a plat showing the vacation is recorded with
the county recorder within 90 days after final approval. The Duluth City Clerk facilitates the recording process.

Staff Recommendation (include Planning Commission findings, i.e., recommend to approve):

Based on the above findings, Staff recommends that Planning Commission recommend approval of the requested vacation
without conditions.

Attachments (aerial photo with zoning; future land use map; site plan; copies of correspondence)
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April 14, 2016 VIA EMAIL AND U.S. MAIL

Mr. Steven Robertson, Senior Planner
City of Duluth — Planning Division
411 West 1st Street, Room 208
Duluth, MN 55802

Re: NorShor Theatre Project
Duluth, MN

Dear Mr. Robertson:

I am writing regarding the proposed vacation proceeding for the bus shelter that is attached to the
NorShor Theatre building. As you are aware, we are working toward a closing at or near the end of April
on financing for the rehabilitation of the historic theater. The bus shelter structure is going to be
integrated into and become part of the NorShor Theatre Project.

In order to obtain financing for the theater rehabilitation, NorShor Theatre LLC (the “Developer”) needs
to have fee title to the theater property, including the bus shelter and the property upon which it is
located. All lenders require mortgages filed against the entire theater property and they require title
insurance covering those mortgages. The Project’s title insurance company cannot and will not insure
title to the theater property unless the entire building, including the bus shelter and the property under
it, is held in fee title by the Developer. The Concurrent Use Permit issued previously simply does not
work with the Project’s financing structure.

I am hopeful this information is helpful. Please contact me with any further questions or concerns. My
phone is 612-332-3000 and my email is sfauver@sherman-associates.com. Thank you.

Sincerely,

SHERMAN ASSOCIATES, INC.

e

Susan S. Fauver
General Counsel

233 Park Avenue South, Suite 201, Minneapolis, MN 55415
Tel: 612-332-3000 Fax: 612-332-8119 » www.sherman-associates.com
Sherman Associates is an Equal Opportunity Employer
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EXHIBIT A
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N 2ND AVENUE EAST

BUS SHELTER VACATION EXHIBIT

That part of the dedicated North 2nd Avenue East embraced within Tract B, Registered Land Survey No. 132, described as
follows:

| hereby certify that this survey, plan, or report was prepared

Commencing at the west corner of Lot 33, East Superior Street, Duluth Proper First Division, St. Louis County,
Minnesota; thence southeasterly along the southwesterly line of said Lot 33 a distance of 10.05 feet to the point of
beginning; thence deflecting to the right 90 degrees 0.7 feet; thence deflecting to the left 90 degrees 1.0 feet; thence
deflecting to the right 90 degrees 4.0 feet; thence deflecting to the right 90 degrees 0.8 feet; thence deflecting to the
left 90 degrees 4.4 feet; thence deflecting to the left 90 degrees 4.5 feet; thence deflecting to the left 90 degrees 1.0
feet; thence deflecting to the right 90 degrees 9.3 feet; thence deflecting to the right 90 degrees 1.0 feet; thence
deflecting to the left 90 degrees 18.7 feet; thence deflecting to the left 90 degrees 1.0 feet; thence deflecting to the
right 90 degrees 9.2 feet; thence deflecting to the right 90 degrees 1.1 feet; thence deflecting to the left 90 degrees
4.7 feet; thence deflecting to the left 90 degrees 4.7 feet; thence deflecting to the left 90 degrees 1.0 feet; thence
deflecting to the right 90 degrees 3.9 feet; thence deflecting to the right 90 degrees 1.1 feet; thence deflecting to the
left 90 degrees 0.6 feet to the southwesterly line of said Lot 33; thence deflecting to the left 90 degrees 46.7 feet to
the point of beginning.

Approved by the City Engineer of Duluth, MN.

by me or under my direct supervision and that | am a duly

Licensed Land Surveyor under the laws of the state of this day of 20
Minnesota.
DENNIS B. OLMSTEAD By
Print Name
0 S 10 20
4/14/16 18425
Date License Number SCALE IN FEET
Design File: Checked By:
120096 DBO Alliant Engineering, Inc.
- 233 Park Ave S, Ste 300
Dwg Name: Drawn by BUS SHELTER VACATION EXHIBIT Minneapolis, MN 55415

bus shetter exhibit
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Scale:
1"=10
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NORSHOR THEATRE RESTORATION
211 E. SUPERIOR ST, DULUTH, MN

612.758.3080  MAIN
612.758.3099  FAX
www alliant-inc.com
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| hereby certify that this survey, plan, or report
was prepared by me or under my direct
supervision and that | am a duly Licensed Land
Surveyor under the laws of the state of
Minnesota.

DENNIS B. OLMSTEAD

DETAIL B

NOT TO SCALE

Print Name

Signature

4/14/16 18425

Date License Number

Approved by the City Engineer of Duluth, MN.

N

— —— BUILDING LINE

——— ALLEY VACATION

DULUTH PROPER FIRST DIVISION

I
|

I

I ‘ s

: 7 A e SE'LY LINE ALLEY PER PLAT OF
i

|

|

|

|

|

|

|

60

this day of 20
SCALE IN FEET
By
Design File: Checked By:
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EXHIBIT B
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